FERC RIMS DOC 2118404 Page1of 7

ORIGINAL

Ll Gl
- OONALD L. MORGAN ALEXANDRA E, BAJ ELKE M. KRAULAND
C LEA RY&} Q‘D L ? ST EN & H AMILTON HENNETH L. BACHMAN, JR.  CRAIG A, BENSON® JAMES D. LIVINGSTONE
CHARLES F. LETTOW RCEIN M. BERGEN PATRICIA M. McDERMOTT
2000 ym k VENUE, N.W. $ARA D. SCHOTLAND ERENT €. BINGE JOHN P. McGILL, JR.
] ’ JOHN S. MAGNEY LAURA L. BLACK® DIPALI . MEKTA
w TON, D.C CQ06-1801 MARK LEDOY PETER [ BOIVING PAMELA G MEISEL®
i- —RG “ JOHN C. MURFHY, UR MARCILYNN A. BURAE MARK W. NELSON
- L2 . GEORGE 5. CARY DEREK M. BUSH
%Eud‘ﬁqz < (99@

ANOREW K. NIEBLER
JANET L. WELLER BRiAN BYRNE SUZANNE B. PERRY
TOR r ILE MITCHELL 8. DUPLER KERR| J. CHASE MASHA SMITH"
A LINDA J. 8O0LDO JANIE A, CHUANG H. KWASI PREMPEH
RE_GUL (2o2)974-18809 GIOVANN( B. PREZIOSO GAIL P. DAVE
JOHN T, 8YaM

MITCHELL L. RABINOWITL
JACOB O DAVISON" BENJAMIN 1. RADER
ROBERT C. BARNARD MATTHEW D. SLATER ONNIG H, DOMBALAGIAN STEPHEN £ POMPER"
FRED O, TURNAGE MICHAEL B LATERWIT2 JAMES FILIPPATOS DAVIO 5. BNYDER
. EUGENE MARANS JAMES R. MODRALL WILLIAM 8. FULTZ JULIE A SOUTHFIELD"
DANIEL B. S(LVER DAVID |, GELFAND RUME! C. FURMAN PATRICK A, TILLOU"
RICHARD d8C. HINDS MICHAEL A, MAZZUGH! ERIK F. GERDING PATRICIA 2. WALSH
AORBERT W. COOK SCOTT R, 3OODWIN GHARLIE X. WANG®
of counstl STEVEN J. KAISER WILBERT H. WATTS, JR.
PUNSEL " 3
RESIOENT FARTNERS KAREN A. KERR
ONE LIBERTY PLAZA MAIN TOWER W. RICHARD 8I0STRUP
NEW YORK, NY 10008 NEUE MAINZER STRASSE 82 SCOTT N. 8ENEDICT
803t FRANKFURT AM MAIN
41, AVENUE DE FRIEDLAND
780GE PARIS

LINOA 8. MATLAGK
WEVIN A. GRIFFIN

SPECIAL COUNBEL

FIAIZA DI SFAGNA |6
OO(87 ROME

RUE OE LA LOI 87 3WTH FLOOR, BANK OF CHINA TOWER
1040 BRUSSELS ONE GARDEN ROAD, CENTRAL JOYSE E McCARTY

HONG KONG ACNIGR ATTORNEY *ADMITTED iN NEW YORK AND BAYSSELS.
CiTY PLACE HOUSE SHIN HASUMIGASERI BUILDING ADMITTED ONLY TO A BAR OTHER THAN THAT OF
88 BASINGHALL STREET 3-2, KASUMIGASEKI 3-CHOME
LONDGON ECEY BEH CHIYODA-KU, TOKYD 100-D0F3

THE DISTRICT OF COLUMBIA. WGRKING UNDER THE

SUFLAVISION OF PRINCIFALS OF THE WASHINGTON OF FICE.
January 19, 2001
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The Honorable David P. Boergers e EE
Secretary a5 2 ﬁc
Federal Energy Regulatory Commission % o 2
Dockets Room, Room 1A P2 3 B
888 First Street, N.E. 2 & =2
Washington, D.C. 20426 x

Re:  The Cincinnati Gas & Electric Co. et. al. & American Electric Power
Service Corporation; Docket Nos. EC98-24 & EC99-80

Dear Secretary Boergers:

Enclosed for filing please find an original and fourteen (14) copies, and an
electronic version on diskette, of the Industrial Consumers’ motion in support of the motion
requesting the appointment of a settlement judge in the above-referenced proceedings.

We ask that two copies of this document be date-stamped and returned for our
records. Thank you for your assistance.

Sincerely,

araD. Scf?o%and /"-'*

Enclosures

PERC-
OI0183- 0035 -|
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RO UNITED STATES OF AMERICA
FEDERRY GomMmISSION BEFORE THE
REGULATC FEDERAL ENERGY REGULATORY COMMISSION

The Cincinnati Gas & Electric Company,

Commonwealth Edison Company,

Commonwealth Edison Company of Indiana
Illinots Power Company,

PSI Energy, Inc.,

Wisconsin Electric Power Company,

Union Electric Company,

Central Illinois Public Service Company,

Louisville Gas & Electric Company, and

Kentucky Utilities Company

Docket No. EC98-24-000

e i i Tl L P

American Electric Power Service Corporation, )
Consumers Energy Company, ) Docket No. EC99-80-000
Detroit Edison Company, )} (Not Consolidated)
First Energy Corporation, and )
Virginia Electric and Power Company )
)
MOTION OF

THE ELECTRICITY CONSUMERS RESOURCE COUNCIL (ELCON),
THE AMERICAN JRON AND STEEL INSTITUTE (AISI) and
THE AMERICAN CHEMISTRY COUNCIL (ACC)
IN SUPPORT OF MOTION REQUESTING
THE APPOINTMENT OF A SETTLEMENT JUDGE CONCERNING
THE ALLIANCE REGIONAL TRANSMISSION ORGANIZATION AND
THE MIDWEST INDEPENDENT TRANSMISSION SYSTEM OPERATOR, INC.

Pursuant to Rules 212 and 603 of the Federal Energy Regulatory
Commission’s Rules of Practice and Procedure, 18 C.F.R. §§ 385.212 and 385.603,

Intervenors, The Electricity Consumers Resource Council (ELCON), the American Iron
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and Steel Institute (AISI) and the American Chemistry Council (ACC), submit this
motion in support of the relief requested by the Motion Of Indicated Intervenors For
Appointment Of Settlement Judge To Oversee The Uniting Of The Midwest Independent
Transmission System Operator & The Alliance Regional Transmission Organization filed

on January 5, 2000.

FERC Order 2000 identifies the need for RTOs to redress complaints of
discrimination in transmission access and to improve efficiencies and reliability. FERC’s
goals cannot be achieved unless and until there is a single RTO in the Midwest because
unquestionably the status quo is not working. FERC should not wait to act until the
Midwest degenerates into a crisis situation comparable to California. FERC should seize

the opportunity to appoint a settlement judge to forge a single Midwest RTO.

1. FERC’s Staff Report On The Midwest Markets Confirms The Need For A Single
Midwest RTO

FERC’s November 1, 2000 Staff Reports on Regional Power Markets
unequivocally identify impediments to competition and reliability that must be addressed.

Given the importance of these findings, we quote extracts from the Report.
TLRs

“The increased incidences of TLRs appear to have eroded confidence in the
Midwest transmission market. Some public power market participants indicated to Staff
that the large number of TLRs harmed the liquidity of the market by stifling long-term
transactions (2-3 years). They alleged that marketers are less willing to enter into multi-
year contracts for fear that they will be unable to fulfill their commitments because of the
TLRs.”

. . . [T]here has been no concerted regulatory effort to date to police the
implementation of TLRs to ensure that they are utilized properly and in a non-
discriminatory fashion.”
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Abuses of the Transmission Grid

“Several market participants have argued to Staff that the current regulatory
environment has not kept up with the new challenges of the Open Access era, in which
there are economic incentives for transmission providers to misuse the transmission grid
to benefit their own load.”

“ .. The lack of uniform standards for implementing TLRs creates an uncertainty
for public power market participants as to the likelihood that their transmission schedules
will be curtailed. Moreover, Staff was unable to analyze, because of inadequate existing
information, whether TLRs have been implemented to advantage a transmission
provider’s generation resources. The lack of adequate remedial measures if this occurs
appears to have crated an atmosphere of skepticism among public power market
participants, who question whether transmission providers have any incentive not to use
TLRs to favor their own generation.”

Lack of Standardized Protocols for Calculating ATC and CBM and Handling
Transmission Requests and Scheduling

“There are no consistent rules for calculating and posting ATC and CBM. . ..
Transmission providers have wide latitude to use various methodologies to calculate
ATC. This variance comes about from different assumptions about reliability, dissimilar
engineering approaches and a host of historical and operational parameters. The result is
that ATC may be calculated differently on two sides on an interface. This appears to be
an issue with the existing regulations, which do not provide for specific methodologies
for calculating ATC and CBM.”

*“. . .ATC is often inaccurately posted on the OASIS even if calculated under the
standard for the utility posting the ATC. Several market participants alleged that certain
transmission providers in the Midwest were not accurately posting ATC. One market
participant alleged that transmission providers in the Midwest regularly post incorrect
amount for ATC and documented three examples.”

“. . .[T]here is a lack of uniformity in processing transmission requests and
scheduling service. . . . For example, reservations are not handled the same way across
the entire Midwest. MAPP uses an e-mail procedure while the other three regions use
OASIS sites. Two market participants complained that transmission providers are able to
change their “Business Practices™ on the OASIS sites with little or no notice. One of
those market participants alleged that this is particularly a problem with regard to next
hour service, which is not covered by the OATT, but which is a major source of business
for marketers and can be a source of quick response power. One market participant
complained of a unilateral change by a NERC region that limited the quantity of requests
that could be made to certain delivery points within a certain time.”

Allegations of Market Power and/or Non-Competitive Behavior

“Entities with network service have built-in advantages to service their native
load over non-network (point-to-point) service. The advantages that network service

3
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have over point-to-point service are priority of service under the OATT (which has
separate provisions for network service and point-to-point service), lack of curtailment
until a TLR Level 5 is called, and the lack of source/sink requirements. . .. This places
any NUG at a competitive disadvantage vis-a-vis the vertically integrated utilities.”

“In addition to the inherent advantages for transmission providers relating to
network service under the current regulations, several market participants raised
allegations of incidences in which individual transmission providers engaged in non-
competitive discriminatory conduct.

One market participant raised specific allegations concerning two utilities
in the Midwest, alleging that they had discriminated against it by approving or
confirming later affiliate requests before the market participant’s own requests, and
provided supporting documentation. Three other market participants also raised
allegations of transmission providers favoring their merchant affiliates. Enforcement
staff is evaluating the information presented with these allegations.”

2. Defections From the Midwest ISO Have Made A Settlement Conference Yet
More Urgent

Even as originally conceived, there was a question about the adequacy of
MISO’s Scope and Configuration to address reliability and mitigate market power. With
the pending defection of Ameren Corp., Commonwealth Edison, Illinois Power, CILCO,
Cinergy, Wabash and other utilities, MISO is clearly too small. At present the lack of a
single Midwest RTO results in suboptimal internalization of regional power flows;
inadequate efforts to improve ATC and TTC capacity determinations; and inadequate

management of congestion.

FERC has previously expressed concerns about the scope and
configuration of the Alliance RTO and, in particular, whether its configuration will act as

a tollgate or barrier to west-east trading patterns. Alliance, 89 FERC ¥ 61,298 (2000).
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FERC has long ago suggested that Alliance join MISOQ; it is certainly worthwhile to

appoint a settlement judge to oversee bilateral talks which to date have not been fruitful.

The procedural posture of Docket EC98-24-000 and EC99-80-000
provides a golden opportunity. Appointment of a settlement judge represents a non-
coercive tool to forge a single Midwest RTO to assure mitigation of market power and
promote effective bulk power markets in the Midwest. Because the motion is made in the
context of Section 203 proceedings where FERC has a mandate to impose conditions
necessary to assure that jurisdictional transfers of assets are consistent with the public

interest, there is no question about FERC’s authority or duty to act,
Conclusion

Industrial Consumers accordingly support the appointment of a settlement

judge to oversee a badly-needed single RTO in the Midwest.

Respectfully submitted,

D. Schotland Jre,.
CLEARY, GOTTLIEB, STEEN &
HAMILTON

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1801
202-974-1500

Dated: January 19, 2001
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion of the Industrial
Consumers was today mailed to parties on the service list of this proceeding by U.S. mail,

postage prepaid.

Dated at Washington, D.C., this 19th day of January, 2001.

Shn Winterlo—

Law Clerk

Cleary, Gottlieb, Steen & Hamilton
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1801
(202) 974-1500
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