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Comments of the
Electricity Consumers Resource Council (ELCON ),
American Iron and Steel Institute (AlSI), and
American Chemistry Council (ACC)

The Electricity Consumers Resource Council (ELCON), American Iron and Steel
Institute (AISI) and American Chemistry Council (ACC) (collectively Industrial
Consumers) appreciate the opportunity to comment on the Commission’s Advance
Notice of Proposed Rulemaking (ANOPR) on wholesale competition in regions with
organized electric markets. We highly commend FERC for recognizing the need for
reforms to improve the operation of the organized markets, and for moving in as fast a

manner possible.

A. Executive Summary

Industrial Consumers urge the Commission to use this proceeding to begin a
process by which FERC reconsiders its current mix of regulation and competition in the
organized markets to ensure that aistomers receive the benefits they deserve from
restructured markets.

Demand Response - Industrial Consumers strongly support the ANOPR’s

attempts to expand the role of incentive-based demand response in the organized

markets. We support or recommends the following proposals on demand response:



Each ISO or RTO should have an obligation to purchase on a non-discriminatory
basis demand resources in markets for ancillary services. Demand resources
should be eligible to provide any ancillary service currently required in the OATT.
The demand resources would be expected to meet reasonable size, telemetry,
metering and bidding requirements. The protocols should not be based on the
limitations of generators but rather on a source neutral basis that reflects system
reliability needs.

ISO or RTO protocols for purchasing demand response for ancillary services
should be standardized to accommodate sales from industrial end users with DR
capable facilities in multiple ISOs or RTOs.

Sellers of demand response should have the opportunity to bid demand response
as operating reserves without the obligation to sell into the energy market.
Deviations charges to providers of demand response who take less energy in the
real-time energy market than purchased in the day-ahead market should be
eliminated. Each ISO or RTO that imposes such charges should implement other
cost-based rate mechanisms for the recovery of prudent uplift costs.

ISO/RTO market rules should permit aggregators of retail customers (ARCs) to
bid demand reduction on behalf of retail customers. The market rules should be
non-discriminatory with respect to bids from ARCs or non-aggregated bidders.
Practices, rules and procedures for the acquisition of demand response should be
standardized across 1ISOs and RTOs to promote participation.

Demand response should be compensated on the same basis as generation for the
same services. If generators are given the option of higher of LMP or opportunity
costs, demand should be eligible for the same or comparable pricing scheme.
Demand response participants should also receive incentive payments to be able to
provide energy whether it is called or not.

Demand response participants should not be required to purchase energy as a pre-

condition to a demand reduction bid unless required by contract or tariff. So-



called generator offsets are unnecessary as long as non-participating loads receive
net benefits.

Industrial Consumers urge great caution with regard to modifications to market
mitigation rules to allow scarcity pricing. Any proposal to raise (not eliminate)
market-wide caps in emergency situations must only be considered after end-use
customer loads are adequately hedged from spot market price volatility and other
competitive market pre-conditions are met (see page 46). This requires the
establishment of a liquid forward market. Even after such conditions are met, it is
preferable that a “proof of concept” be established in a carefully designed pilot test.
Raising bid caps for demand bids only may not be practical until other reforms to
the market have succeeded. We oppose the proposal for an administratively-
determined demand curve for operating reserves because it will reduce market
transparency and oversight, and may be too complex to survive intact during

adjudication.

Long-term Power Contracts — Industrial Consumers applaud the Commission for

recognizing that it is important that wholesale sellers and buyers have adequate
opportunities to sell and buy power through long-term power contracts and to be able
to choose a portfolio of short-term, intermediate-term, and long-term power supplies.
However, the proposals in the ANOPR will not get us there. The organized markets are
unwittingly structured as suppliers’ markets and fundamental changes to the Day-Two
market paradigm will be necessary to establish a robust forward market capable of
delivering net benefits to consumers.

Market Monitoring Principles — Industrial Consumers believe that the debate

between an “internal” or “external” market monitoring unit (MMU) is misplaced. In
their present forms we believe that neither can be independent. We advocate a two-
tiered MMU structure with the “top-tier” consisting of a small panel of part-time
market experts reporting to the board. The “lower-tier” would be internal to the ISO or
RTO and generally report to the board. We supports other reforms proposed in the
ANOPR related to MMU .
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ISO/RTO Governance — Industrial Consumers support a requirement that each

ISO or RTO have a balanced “hybrid” board consisting of a majority of independent
members and a minority of members representing stakeholder interests, but only if the
stakeholder members are evenly split between supplier and large and small end-use

consumer interests.

B. Introduction

In the ANOPR’s preamble are several statements that we believe provide an

important context to our comments:

... Commission’s core responsibility is to ‘guard the consumer from exploitation
by non-competitive electric power companies.”> The Commission has always
used two general approaches to meet this responsibility—regulation and
competition. The first was the primary approach for most of the last century and
remains the primary approach for wholesale transmission service, and the
second has been the primary approach in recent years for wholesale generation
service. ANOPR at 1[5.

... Our goal has always been to find the best possible mix of regulation and
competition to protect consumers from the exercise of monopoly power.

ANOPR at 16.

Much of the concern about competition in wholesale power markets can be
traced to the effects of higher natural gas prices on wholesale electric power
prices. ANOPR at 22.

Industrial Consumers question the allegation that the widespread consumer
concern about competition in wholesale power markets—or the lack thereof—can be
traced to the effects of higher natural gas prices. The change from rates based on
average costs to prices based on marginal costs was intended to create an environment
in which competitive forces and price signals induced sufficient increases in investment
and operating efficiencies to deliver net benefits to end-use consumers. This has not
happened and one can easily argue that the exact opposite happened. The increase in
natural gas prices only exacerbated the problem and highlights the fact that rates based

on average costs have been a better hedge against natural gas prices than the much

1 National Association for the Advancement of Colored People v. FPC, 520 F.2d 432, 438 (D.C.
Cir. 1975), aff’d, 425 U.S. 662 (1976), ANOPR n.4.

-4 -



touted (and amended) Day-Two market structure. Continuing to “toe the line” about
natural gas prices will only result in a misdiagnosis of the markets’ ills and on-going
opportunities for generators to exercise market power to the detriment of consumers.

There are other serious economic consequences of the tendency of Day-Two
markets to put natural-gas fired generation at the margin. First, most of the economic
benefits of fuel diversity are lost. Second, the market sends the same price signals to
loads regardless of load factor, which effectively penalizes high load factor
consumption. Third, the Day-Two price signals (including the addition of a contrived
capacity market) skew investment decisions in favor of more natural gas fired
generation. These results are counter-intuitive to what might reasonably be expected of
true competition and has resulted in the need for repeated intervention in the organized
markets to compensate for fundamental design flaws. Certainly there is an imbalance
of regulation and competition and we believe this ANOPR may begin a process for
addressing some of the flaws.

The ANOPR further states:

The Commission continues to believe that wholesale competition benefits
customers by providing more choice, spurring innovative services and
technologies, shifting risk away from customers, improving efficiency, and
providing incentives for cost reductions and for the construction of new
resources. As stated above, the purpose of this ANOPR is to explore reasonable
proposals for improving wholesale organized markets. ANOPR at 1/24.

This statement is an excellent summary of what the organized markets have so
far failed to deliver. We recognize that some efficiency gains in the electricity
generation sector have been achieved. However it appears that such gains were
achieved more in anticipation of competition and less the result of competition.
Furthermore, the single price auction format of the energy markets, in which natural
gas increasingly clears the market, deprives consumers of the benefits of efficiency
gains of nuclear and coal-fired base loaded units. Restructuring gave the owners of
“restructured” generation the opportunity to keep all the cost savings associated with
improving operating efficiency and not have to share such savings with consumers as

would naturally occur under regulation or true competition.
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The “benefits” in the quote from the ANOPR—to customers—are the gold
standard by which the success of any reforms is to be measured. Industrial Consumers
believe that such benefits have eluded customers because the Commission has thus far
failed to protect them from exploitation by utility holding companies. It is our hope
that this proceeding will be used by the Commission to reconsider its mix of regulation
and competition in the organized markets to ensure that customers receive the benefits

they deserve from restructured markets.

C. Demand Response and Pricing During Power Shortages in Organized Markets

Industrial Consumers have long supported the rationale for integrating demand
response in electricity markets regardless of whether the markets are restructured or
regulated. Our position is consistent with the report prepared by the US Department of
Energy pursuant to section 1252 of the Energy Policy Act of 20052 (EPAct 2005) that was
submitted to Congress in February 2006. That report identified and quantified the
benefits of demand response and made numerous recommendations for achieving

specific levels of such benefits? The benefits include:

Participant financial benefits
Market-wide financial benefits
Reliability benefits

Market performance benefits

In aggregate, these benefits improve the resource efficiency of the electric industry

because of “closer alignment between customers’ electricity prices and the value they

114

place on electricity.”” Of significance is the reference to “the value [customers] place on

2 Public Law 109-58, August 8, 2005.

3 US Department of Energy, Benefits of Demand Response in Electricity Markets and Recommendations
for Achieving Them, A Report to the United States Congress Pursuant to Section 1252 of the Energy Policy
Act of 2005, February 2006 (DOE DR Report)

4 DOE DR Report at vi.
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Figure A. Role of Demand Response in Electric System Planning and Operations

This diagram shows where and when in the electric system planning and operations cycle demand resources can be
deployed. The thin arrows indicate the time of resource commitment, and the thick arrows indicate dispatch. Demand
resources include price-based demand response and incentive-based demand response. Source: Diagram is adapted from DOE

DR Report at 15.



electricity.” This is an implicit recognition of customers’ opportunity costs and the role
consumption decision-making based on such costs has in promoting efficient markets.
According to the DOE DR Report, demand resources can be deployed at all timescales
of electric system management and can be coordinated with the pricing and
commitment mechanisms appropriate for the timescale of their commitment or dispatch
(See Figure A on previous page). And like generation resources, the actual delivery of
demand response (i.e., customer load reductions) occurs in real time.”

An expected outcome of a competitive wholesale electricity market was that
price-responsive end-use consumers would use demand response to compete head-to-
head with generators to establish market-clearing prices and would be paid
compensation on an equivalent basis for the actual value provided to the market.
Unfortunately this has not happened.® It is our hope that the ANOPR may begin a
process for correcting this shortcoming and achieving the laudable benefits enumerated
in the DOE DR Report as well as the FERC staff report that was also mandated by
EPAct 2005.7

The ANOPR states that demand response can assist competition in at least three
ways. First, demand response can help reduce wholesale prices and wholesale price
volatility. ANOPR at 1[36-37. Second, demand response tends to flatten an area’s load
profile. With a flatter load profile, the distribution of generation types tends to shift
toward lower-cost base load generation and away from higher-cost peaking generation,
and this tends to lower the overall average cost to produce energy. ANOPR at 1/38.
Third, demand response can help reduce the potential for market manipulation by

reducing generator market power. ANOPR at /39.

51d. at 15.

6 This is not to say that there is no demand response. Many I1SOs and RTOs have made great
strides in recent years with the development of more sophisticated DR programs. But as the ANOPR
clearly notes, much more needs to be done.

7 See pages 10-13 in Federal Energy Regulatory Commission, Assessment of Demand Response &
Advanced Metering, Staff Report, Docket No. AD 0-2-000, August 2006
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Industrial Consumers strongly agree because it directly addresses three
important concerns that consumers have with the FERC-approved organized markets:
(1) high wholesale prices, (2) too much “gas on the margin” and declining system load
factors, and (3) generator market power. Any attempt to eliminate these concerns is

welcome news to consumers.

1. ISO/RTO Obligation to Purchase DR in Markets for Ancillary Services

The ANOPR proposes to obligate each RTO or ISO to purchase demand
resources in its markets for certain ancillary services, similar to any other resources, if
the resources meet the necessary technical requirements and the resources submit a bid
under the generally-applicable bidding rules at or below the market-clearing price,
unless the seller is not permitted to do so by state retail laws or regulations. This would
be accomplished with modifications to RTO and ISO tariffs that would apply this
requirement for energy imbalance, spinning reserves, and supplemental reserves, as
defined in the pro forma OATT, or their functional equivalents in an RTO or ISO tariff.8
To be eligible to supply these ancillary services, demand resources must be capable of
reducing demand within seconds or minutes. Demand resources must meet the RTO’s
or ISO’s reasonable size, telemetry, metering, and bidding requirements. ANOPR at
9159.

Industrial Consumers support this proposal provided that the size, telemetry,
metering and bidding requirements do not unduly burden the ability of an industrial
load to participate on a stand-alone basis. An important objective must be to eliminate
any opportunity by any utility within the footprint of an organized market to
compromise the RTO or ISO’s obligation to purchase demand response by preventing
the utility’s retail customers from selling demand response into the RTO or ISO’s

markets by imposing unnecessary or discriminatory impediments to load participation

8 The ANOPR notes that Order No. 890 also allows qualified demand resources to provide the
other ancillary services of reactive supply and voltage control, regulation and frequency response and
generator imbalance.
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2. Opportunity to Bid Demand Response as Operating Reserves Without the
Obligation to Sell Into the Energy Market

The ANOPR proposes to modify RTO and ISO tariffs to provide that demand
resources must be allowed to provide spinning and supplemental reserves without also
being required to sell into the energy market. This change to market rules is intended
to address the disincentive for demand response to be an operating reserve. Without
this modification, customers may hesitate to offer demand reductions as operating
reserves due to concerns about disruptions to their businesses. ANOPR at 1/60.

Industrial Consumers strongly support this proposal. It is important that the
protocols, market rules and reliability standards also be “source neutral” and not be
biased in favor of generation resources. Many DR capable industrial loads are more
responsive than the typical peaker and reliability rules that are based on generator

limitations will unwittingly discriminate against the more efficient resource.®

3. Feasibility and Effectiveness of Demand Resources As Ancillary Services

The Commission requests comment on the feasibility and effectiveness of the
proposal to require RTOs and ISOs to allow demand resources to provide these
ancillary services. It also requests comment on whether to allow each RTO and ISO to
propose its own minimum requirements (for example, as to minimum size bids,
measurement and telemetry) or to specify appropriate minimum requirements in a
Commission rule. In particular, the Commission requests comment on what size a
minimum bid should be, and any proposal must comply with the ERO mandatory
reliability standards.1’® ANOPR at 7/61.

Industrial Consumers strongly support a tariff requirement that allows demand

resources to be traded as ancillary services. The “feasibility” and “effectiveness” is not

9 See Grayson Heffner, Charles Goldman, Brendan Kirby and Michael Kintner-Meyer, Loads
Providing Ancillary Services: Review of International Experience, LBNL-62701 (Lawrence Berkeley Laboratory:
May 2007) at 33. (Heffner et al. 2007)

10 |In particular, the ANOPR notes that any proposal must comply with BAL-002 (Disturbance
Control Performance) and EOP-002 (Capacity and Energy Emergencies).
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Table 1.

Load Participation in the ERCOT Market:

Existing ERCOT Market!!

Resource Type

Resource or Service That Can be
Provided

Requirements

Voluntary Load Response

Curtailment or reduction in
response to market price or other
factors

Metering and/or curtailment
technology defined in contract
with retail service provider

Quialified Balancing Up Load
(BUL)

Balancing-Up Load (associated
with Balancing Energy Market)

IDR Meter
Qualification

Load Acting as a Resource
(LaaR)

Various ERCOT ancillary
services (AS)

IDR Meter

- Telemetry

Quialification

Table 2.

Load Participation in the ERCOT Market:
ERCOT Market Beginning in December 2008%

Resource Type

Resource or Service That Can be
Provided

Requirements

Voluntary Load Response

Curtailment or reduction in
response to Load Zone Price or
other factors

Metering and/or curtailment
technology defined in contract
with retail service provider

Day Ahead Market Bids and
Response

Load may choose to curtail or
reduce consumption in response
to prices bid in the Day Ahead
energy market

Day Ahead market pricing
Metering and/or curtailment
technology defined in contract
with retail service provider

Real Time Market and Passive
Response to price

Load may choose to curtail or
reduce consumption in response
to prices in the Real Time energy
market

Real Time pricing
Metering and/or curtailment
technology

Load Resource

Various ERCOT ancillary
services (AS)

IDR Meter

- Telemetry

Qualification

11 Load Participation in the ERCOT Market, Revised May 2006
12 | oad Participation in the ERCOT Nodal Market, Version N1.0, June 11, 2007
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subject to question because such sales have existed in the past under the regulatory
regime, and exist today in foreign markets, PIM and the ERCOT ancillary services
market.”® For example, ERCOT qualifies “Load Acting as a Resource” (LaaR) to
provide ancillary services based on the load’s available technology for: (1) balancing
energy service, (2) non-spinning reserve service, and (3) responsive reserve service® In
addition, ERCOT has approved procedures whereby certain controllable loads (CLR)
may qualify to provide regulation services.”™ See Tables 1 and 2 on the previous page
for a description in more detail of the range of opportunities in the ERCOT market for
demand resources.

Many members of Industrial Consumers that participate in the ERCOT markets

for LaaR generally give the market high marks. For example:

Ability to bid daily. Amounts and hours of the day at the load’s discretion.
Certified metering is affordable.

Flexibility to either bid in all or a portion of the load in the day-ahead market
and receive the market price and/or take fixed firm price for 100% firm take
of load through a bilateral arrangement with a third party.

Clear and concise rules for LaaR.
Flexibility to choose among several qualified ancillary services to provide.

Easy and quick access to market price that guide decisions on whether to stay
in market.16

LaaR has been very successful and is often oversubscribed.!” This assures a low risk of
being called upon to trip load, and low risk that, if tripped, it will occur more than a few

times a year.

13 Heffner et al. 2007

14 See: “Load Participation in the ERCOT Market,” Electric Reliability Council of Texas, Revised,
May 2006.

15 See: “ERCOT Process for Qualification Testing of Controllable Loads in Accordance with
ERCOT Protocols and Guides, Updated May 9, 2007.

16 Note that the current ERCOT market is not nodal.

17 As aresult, LaaR application to Responsive Reserve Service (RRS) has been capped at 50%.
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In general, Industrial Consumers support some degree of standardization of
minimum requirements for demand resources that are applicable to all ISOs and RTOs.
For example, the 1-MW threshold mentioned in the ANOPR is acceptable as long as
procedures for aggregation are not burdensome. Some case-by-case deviations may be
allowed for cause provided such deviations are not de facto barriers to participation.
Many industrials operate DR capable facilities in multiple ISOs and RTOs and some
degree of standardization will increase participation by reducing transaction costs

associated with responding to different rules, procedures and requirements.

4. Elimination of Deviation Charges for Demand Response

The Commission is considering a proposal to modify RTO and ISO tariffs to
eliminate, during a system emergency, so-called “deviation charges” to a buyer in the
energy market for taking less electric energy in the real-time (RT) market than
purchased in the day-ahead (DA) market. This proposal is intended to eliminate a
disincentive for demand response in the RT market. ANOPR at 1/62. The Commission
requests comment on a proposal to require RTOs and ISOs to eliminate this deviation
charge for a load reduction during a system emergency. ANOPR at 66. The
Commission also requests comment on whether an RTO or ISO should assess a
deviation charge for a DA to RT load reduction when there is no system emergency.
ANOPR at 9/67.

Industrial Consumers strongly support the proposal to eliminate deviation
charges for customers that take less energy in the RT markets as a result of a request for
demand response by a utility or ISO/RTO.*® A fundamental objective of demand
response is peak-period load reduction and the assessment of deviation charges to
demand response participants undermines this objective. Demand response should
also not be a resource that is limited to a system emergency (i.e., reliability needs). The

decision to sell should be driven by the economic value to the participant (and thus,

18 For example, an industrial load might commit 10 MWs of its total load of 50 MWs in the DA
market, but increase that commitment to 20 MWs in the RT market because the market continued to
tighten.
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enhanced market efficiency), and not strictly for the operational convenience of the ISO
or RTO. Given the significant price differential between fuels for peaking and baseload
generation, it is important to maximize the role of demand response in avoiding the
need for peakers. It is a truism that pending emergencies have greater economic
consequences.19 It must not be presumed that net economic value only exists at the
time of emergencies. We believe that each ISO and RTO that imposes deviation charges
should have other cost-based rate mechanisms for the recovery of prudent uplift costs
to protect non-participants. Deviation charges should remain in effect for other market
participants, especially for attempts to game the DA and RT markets.

The allegation that deviation charges “discourage poor scheduling practices”
(ANOPR at 1/67) is odd given that one of the benefits of nodal pricing was supposed to
be that it made the issue of “balanced schedules” irrelevant because LMP exposed the
buyer to “appropriate price signals” and spot market price risk. Any concern regarding
the gaming of bids should be addressed by the market monitoring unit and deviation
charges, if applied at all, should be assessed on participants who deliberately intend to
harm the market.

The Commission has already approved a PJM proposal to apply no deviation
charge for a load reduction from day-ahead to real-time during a system emergency.20
We urge FERC to go one step further and expand this precedent to include cost-

effective non-emergency situations.

5. ISO/RTO Market Rules to Permit Aggregators of Retail Customers (ARC) to
Bid Demand Reduction on Behalf of Retail Customers

The Commission is considering a proposal to require RTOs and ISOs to amend

their market rules as necessary to permit aggregators of retail customers (ARCs) to bid a

19 The value of a marginal resource during a system emergency may typically exceed a normal
“market” price and reflect the “expected value of un-served load,” which markets are generally incapable
of pricing.

20 During an emergency situation a deviation is only assessed if “that deviation increases [the
load’s] spot market purchases...” PJM, Manual 28: Operating Agreement Accounting, at 65 (March 7,
2007). ANOPR at n.43.
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demand reduction on behalf of retail customers directly into the RTO or ISO markets.
This proposal is intended to remove a barrier to demand response in some RTO and
ISO energy markets by allowing an ARC to act as an intermediary for many small retail
loads that cannot individually participate in the organized market because they lack
standing as an LSE or because they individually cannot meet a requirement that a
demand response bid be of minimum size. ANOPR at 169. RTOs and ISOs may,
however, set rules for ARC participation that are the same as or equivalent to its rules
for LSEs. ANOPR at 1/70. Under this proposal, the Commission also would direct the
RTOs and ISOs to coordinate to identify common issues, best practices solutions, and
market rules that are consistent between regions, particularly in the areas of market
procedures, bidding protocols, communication protocols, and measurement and
verification. The Commission would direct the RTOs and 1SOs to report, within 90 days
of the effective date of any Final Rule, on how they intend to explore best practices,
common issues, and market rules for the direct participation of demand resources in
their markets. Although the Commission would direct RTOs and 1SOs to consider best
practices, it does not intend that every region would have to adopt the same practices,
rules, or procedures. ANOPR at 171.

Industrial Consumers support amendments to RTO/ISO market rules to permit
ARCs to bid demand reduction on behalf of retail customers directly into RTO or ISO
markets. However, we oppose market rules that discriminate against non-aggregated
bidders if such bidders meet the minimum technical specifications. Our concern is that
market rules may evolve that favor aggregation whether by ARCs or LSEs, and
discriminate against individual loads that wish to participate on a non-aggregated basis
even if they meet the minimum qualifications.

Also, the implementation of market rules for individual (non-aggregated) loads
should not be delayed until “common issues, best practices solutions, and market rules”
for ARCs are resolved.

Again, we support efforts to standardize the “practices, rules and procedures”

for the acquisition of demand resources to ensure that a similarly situated resource has
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the same potential value in any market, and to reduce transaction costs of the demand
resource bidder (ARCs) who may have resources in multiple markets. An objective
should be the minimization of aggregation aggravation. We urge FERC to encourage
the involvement of the North American Energy Standards Board (NAESB) with the
development of standardized or model practices, rules and procedures. NERC should
also be encouraged to do the same regarding the treatment of demand resources in its

mandatory reliability standards and other activities.

6. Compensation for Aggregated or Non-Aggregated Demand Response

The Commission requests comment on whether aggregation of retail customers
allows inappropriate compensation when a retail customer is paid for wholesale
demand reduction and also saves in its retail bill from the same demand reduction. The
Edison Electric Institute (EEI) has argued that the payments to customers represent
subsidies that are not justified or a form of double payment. EEI contends that time-
based rates are the correct way to achieve price-responsive demand and that any
additional payment to retail customers by RTOs and ISOs is inappropriate and should
be considered a temporary measure at best. ANOPR at 1[73.

Industrial Consumers believe that in the case of many industrial loads it is a
myth that a customer who engages in demand response should only be “paid” the
“savings” in its bill. In today’s organized markets, DR capable industrial loads typically
have no choice but to buy power from the spot market. Demand response is the act of
not buying from that market. There is no obligation, and there should be no obligation,
to buy the power first and then resell it—a wash sale. In other words, the load is being
paid an incentive to stay out of the market, not to sell power it first must purchase and
then choose not to consume. If the load purchases its power under some form of

contract or tariff, then the terms of that contract or tariff prevail. But EEI's presumption

21 NAESB recently established a Demand Side Management/Energy Efficiency (DSM-EE) effort
to develop DSM/EE business practices. NERC has formed the Demand Side Management Task Force
(DSMTF) that is chartered to recommend “the appropriate reflection of Demand Side Management
(DSM) in both long-term reliability assessments and short-term operations areas.” Industrial Consumers
support both efforts.
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would only be true if some form of “take-or-pay” requirement is explicitly stated in the
contract or tariff.

Nonetheless, the participation of customers in wholesale markets that are served
under state or local retail tariffs poses some potential cost allocation issues that may
need to be addressed. Demand response in the organized markets is a substitute for
generation services. Retail rates may embed extraneous fixed charges in the generation
component of rates. Thus aggregation of retail loads may create a “missing money”
problem for LSEs unless the unrecovered costs are allocated to non-participating
ratepayers, or recovered from the participating customer in the form of an “offset.”
However, the benefits of even a small amount of demand response are often huge
compared to the cost of incentives, and for the sake of simpler market rules, it is
preferable to eliminate any offset as long as non-participating customers receive net
benefits. For example, PJIM estimated that demand response incentives of about $5
million produced more than $650 million in price reductions during an early August
2006 heat wave. The LMP reductions exceeded $300/MWh.?* A longer term solution
may be for states to redesign retail rates to more effectively accommodate cost
allocation among demand response participants and non-participants.

Demand response is not cost-free and will always entail some foregone activity
that the customer values and other transactions costs. In the case of industrial loads,
that foregone activity is the production of its product. Examples of transactions costs
are described in Table 3 on the next page. In addition, the appendix to our comments
provides a more detailed description of the corporate and facility-level effort required
before an industrial load can commit to bid or offer demand response. It is not a simple
matter of pushing a button.

Industrial demand response only makes sense if the payment is at least the value
of the load’s curtailment or shutdown costs, which includes the value of lost

production. Except in emergency situations payments should reflect market clearing

22 see PJM Interconnection, LLC., ‘Early August Demand Response Produces $650 Million
Savings in PJM,” Press Release, August 17, 2006.
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prices and the opportunity costs of the market at the time the demand resource is bid.
Most of the time this will be a market-based supply offer of a generator, which, of
course, is totally unrelated to the savings in the load’s retail bill. But market prices
should not be the only guide. In emergency situations the value of the load reduction is

determined by the combined expected outage costs of all consumers.®

Table 3.

Examples of Transactions Costs of Industrial DR
Participants

Cost of the disruption to production process and the
potential for lost sales

Cost of degraded production efficiency and potential
need to shift production to other facilities

Additional non-productive time/lost production (in
addition to DR event) associated with stop and restart
actions

Additional non-productive energy consumption
associated with stop and restart actions

Wear and tear costs and risks inherent in demand
response participation

EEIl's position is at odds with the DOE DR Report that was submitted to

Congress in 2006.** In addition to price-based demand response (e.g., dynamic pricing),

the report also recognizes and endorses incentive-based demand response. Both are

intended to deliver benefits at least equal to costs and usually benefits far exceed costs.

Thus there are no subsidies associated with incentive payments. For example, as cited

23 See Richard N. Boisvert and Brnard F. Neenan, Social Welfare Implications of Demand
Response Programs in Competitive Electricity Markets, E.O. Lawrence Berkeley National Laboratory,
LBNL-52530, August 2003 at 43. (Boisvert and Neenan 2003 ). Estimates of the economic damage
associated with the August 2003 Blackout range from $4 billion to $10 billion dollars. See Electricity
Consumers Resource Council, The Economic Impact of the August 2003 Blackout, February 2004.

24 EEI is claiming that demand response must be limited to price-based demand response. In
effect, EEI is claiming that FERC has no jurisdictional role in promoting demand response because FERC
has no jurisdiction over price-based demand response.
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above, PJM estimated that demand response incentives of about $5 million produced
more than $650 million in price reductions during an early August 2006 heat wave.
There is nothing fanciful about such results, which produced a 130-to-1 benefit/cost
ratio. The extremely steep supply curve during peaking hours means that very small
reductions in demand produce very large reductions in price that are shared by all
consumers. The DOE DR Report dramatizes this effect with a graphic on the cover of
the report.

The ANOPR cites a study that further supports the role for incentive-based
demand response.2> Boisvert and Neenan argue that the “historic low participation by
customers” on real-time tariffs—in other words, the general unwillingness of end users
to be in the wholesale spot market—means that market efficiency can be improved if
some customers are paid to reduce load. This is especially true in regional markets in
which the system load factors are low (i.e., supply curves are steep at the time of system
peaks).

Industrial Consumers believe that there will always be end-user opposition to
being forced into the wholesale spot market (e.g., dynamic pricing). Wholesale spot
electricity markets are generally recognized as being the most volatile of commodity
markets. The extreme volatility also makes it difficult for traders and especially
consumers to manage the volatility risk?® Yet, there are substantial advantages to
having some portion of demand exposed to real-time prices. We believe that voluntary
participation in incentive-based demand response accomplishes this important objective

without the need to force consumers into the spot market with dynamic pricing.

7. Appropriate Level of Compensation

The Commission requests comments on how to appropriately compensate a

customer for demand response, whether there is any inappropriate double

25 Boisvert and Neenan 2003

26 Energy Information Administration, Derivatives and Risk Management in the Petroleum, Natural
Gas, and Electricity Industries, SR/SMG/2002-01 (Washington, DC, October 2002) at 43.

-19-



compensation, and whether providing an additional payment is appropriate to
compensate for the value of the demand response. For example, PJM pays the market-
clearing price less the generation and transmission component of each retail customer’s
retail rate (this price reduction is sometimes called the generation offset) when the
market-clearing price is below $75/MWh. The ANOPR seeks comment on whether a
PJM-type generation offset would reduce the amount of the alleged double
compensation. ANOPR at 174.

End-use customers that sell demand response in the wholesale markets should
be compensated on the same basis as generators for the same service. Thus, if
generators are given the option of higher of LMP or opportunity costs as some market
rules allow for compensation for some ancillary services, demand response should be
eligible for the same or comparable pricing scheme. Demand response participants
should also receive incentive payments to be available to provide energy whether they
are called to do so or not.

Incentive payments should cover two categories of resources: (1) capacity-like
demand resources (e.g., ancillary services), which are paid regardless of whether or not
the participant was actually required or called to reduce demand in a given period; and
(2) energy demand resources, which are paid in proportion to the amount the
participant actually reduces demand during a given period. EXxcept in emergency
situations, the appropriate level of compensation for either type of demand resource is
payment based on at least the market-clearing prices unless the customer has a contract
or tariff with an ARC or LSE that provides some other payment mechanism.

In emergency situations, when the supply of generation approaches exhaustion,
incentive payments for demand resources are necessary at whatever level is required to
prevent involuntary load reductions or blackouts. But payments can be negotiated in
advance with large end users or ARCs for call options on load reductions. These
payments for reliability demand response (a form of priority pricing) may have to be
relatively large because the timing of the call is at the convenience of the ISO or RTO,

and not the load. Lower payments for economic demand response are expected
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because the load usually decides when to sell. All payments should be subject to a cost-
benefit test to minimize shifting costs to non-participating loads in excess of the price
reductions they receive. Generator offsets are not needed absent a “take-or-pay” type

obligation in the contract or tariff.

8. Modifications to Market Mitigation Rules to Allow Scarcity Pricing

The Commission is considering whether to modify RTO and 1SO market power
mitigation rules and other market rules when demand is nearing the amount of
available supply. When supplies are short relative to demand and reliability is
threatened, market rules that limit the market price may have the unintended effect of
making demand response less attractive to its providers. The Commission seeks
comment on four potential ways to modify mitigation rules to allow the market price to
better reflect the value of lost load in an emergency situation. ANOPR at 1[75.

Before the Commission considers any proposal to implement scarcity pricing it
must first address the pre-conditions necessary to safeguard consumer interests. First,
the market price cap must not be raised or eliminated unless end-use consumers are
adequately hedged from spot market price volatility. This requires a robust, liquid
forward market. While this may be the subject of another section of the ANOPR, the
Commission has thus far failed to explicitly link the two issues. Second, the ANOPR is
silent on the status of the various capacity market constructs that have been
implemented by PJM, NYISO and ISO-NE. Industrial consumers are highly skeptical
that the quid pro quo for a regime of scarcity pricing will be the elimination of these
artificial capacity markets, or that other forms of “missing money” will not be identified
and allocated to consumers in addition to exposure to scarcity prices. In and of itself
the ANOPR does not eliminate the skepticism. Other pre-conditions are also necessary
and are discussed below in the context of specific proposals and in the Conclusions to

our comments on the ANOPR beginning on page 44.

a. Raise Caps in Emergency Situations Only
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The Commission requests comment on a proposal to raise energy bid caps and
market-wide caps in an emergency and on what operating conditions should constitute
an emergency shortage. ANOPR at {[77.

A problem with organized markets that end-use customers of all sizes are in
agreement is their lack of confidence that generator and transmission market power are
adequately mitigated.27 While we appreciate the theoretical role of scarcity pricing in
enabling workably competitive markets, there are some very serious structural and
political problems with the organized markets that need to be addressed before any
attempt to raise or eliminate the market-wide caps. Unfortunately these issues—e.q.,
lack of liquidity because of load pockets—are not addressed in this ANOPR.

The main concern with this proposal is the lifting of market caps. A
$1,000/MWh price ceiling is currently imposed by all 1ISOs and RTOs except CAISO
and ERCOT. It is currently $400/MWh in CAISO’s real-time imbalance market, and
$1,500 in ERCOT and set to rise to $3,000 by March 2009. The ANOPR notes that during
periods of tight supply in PJIM, market rules already remove sellers’ bid caps but the
$1,000 offer cap is retained. ANOPR at [76.

Consumers—including industrial end users—need a better understanding
regarding how this approach would work in practice and what safeguards will be in
place to mitigate the potential exercise of generator market power. The ANOPR
correctly notes that “RTO and ISO markets would have to establish procedures for
vigorous oversight and monitoring for the exercise of market power during a system
shortage.” ANOPR at [76. The verbal assurances of market monitoring units (MMUSs)
may not be adequate, especially given the on-going controversy about MMU
independence that is also a subject of this ANOPR.

We also acknowledge a chicken-and-egg dilemma in that expanding demand
response with greater economic incentives (created by lifting market caps) will

inevitably lead to increased elasticity of demand and therefore increased market

27 FERC may not have the authority to mandate the requisite structural changes necessary to
mitigate such market power but that does not mean the problems can simply be ignored.
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competitiveness. One study suggests that doubling the elasticity of demand would
enhance competitiveness as much as reducing market concentration by 50%.28

In addition to the need for a robust liquid forward market where consumers can
hedge spot market risk and exposure to scarcity pricing and a guarantee that consumers
will not be allocated other “missing money” in addition to scarcity pricing, Industrial
Consumers recommend that the debate on this option might benefit from a “proof of
concept” exercise by means of a very carefully designed pilot test by one or more 1SOs
or RTOs. For example, a pilot study mght relax (not eliminate) tie market cap in
proportion to the amount of committed demand resources and spot market hedging.
Consumers—especially consumers that do not offer or bid demand response—need to
be assured that adequate safeguards are in place that prevent the exercise of generator
market power at the time the market-wide price cap is relaxed.2°

Industrial Consumers believe that emergency conditions should be triggered by
the relevant NERC reliability standards. As generally practiced, an emergency is when
reserves fall below a certain threshold and/or other conditions that might jeopardize
system reliability. NERC is more specific. For example, the NERC’s Glossary of Terms
Used in Reliability Standards, % the definition of “emergency” (i.e., bulk electric system or
BES emergency) is:

Any abnormal system condition that requires automatic or immediate manual

action to prevent or limit the failure of transmission facilities or generation
supply that could adversely affect the reliability of the Bulk Electric System.

The glossary also defines “energy emergency” as:

A condition when a Load-Serving Entity has exhausted all other options and can
no longer provide its customers’ expected energy requirements.

28 See The Brattle Group, Quantifying Demand Response Benefits in PJM, Prepared for PJM
Interconnection, LLC and the Mid-Atlantic Distributed Resources Initiative (MADRI), January 29, 2007 at
26.

29 Pursuant to the Texas Public Utility Commission’s resource adequacy rule, ERCOT has already
entered a transition period during which the price cap is increased from $1,000 to $3,000 in three steps.
See http://www.puc.state.tx.us/rules/subrules/electric/25.505/25.505ei.cfm

30 The NERC glossary can be downloaded from: http://www.nerc.com/glossary.html
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The glossary also defines “capacity emergency” as:

A capacity emergency exists when a Balancing Authority Area’s operating
capacity, plus firm purchases from other systems, to the extent available or
limited by transfer capability, is inadequate to meet its demand plus its
regulating requirements.

Together these definitions provide a high-level, staged structure for calling an
“emergency” for the purpose of triggering a call on emergency demand and supply
resources. The first stage would be an energy emergency. The second stage would be a

capacity emergency. And the final stage would be the BES or “full” emergency.

b. Raise Bid Caps for Demand Bids Only

A second way to allow the market price to reduce demand during an emergency
is to raise bid caps above the current level only for demand bids3l—the offers by
consumers (loads) to purchase a certain amount of energy at a given price—in the day-
ahead and real-time markets, while keeping generation bid caps in place. A buyer
would be allowed to inform the RTO or ISO about how much energy it would purchase
at various prices above the current bid caps. Under this proposal, such high demand
bids would not only be allowed but also would be allowed to set the market price if
they clear the market.32 The high market price under this approach would create an
incentive for all buyers to lower their demands during an emergency. To the extent the

buyers are not also sellers, this approach raises fewer concerns about market power

31 As explained in the ANOPR, a demand bid is different from a demand reduction bid. The first
is an offer by a potential purchaser to buy a certain amount of energy at a given market price, and the
second is an offer by a purchaser to reduce his normal purchase by a given amount in return for
compensation. ANOPR at n.50.

32 The ANOPR provides this example: A demand bid of $1,500 could set the market price under
the following conditions. If there is not enough generation capacity to meet all demand after the RTO or
ISO reserves enough generating capacity to meet ancillary service requirements and if there is just
enough generating capacity to meet the combination of: (1) all ancillary service requirements, (2) all
price-insensitive demand {.e., buyers who are willing to purchase energy at any price), and (3) all
demand with price bids above $1,500 per MWh, the market would clear at a price of $1,500 per MWh. In
this case, a demand bid of $1,500/MWh would set the market price. Buyers bidding less than this price
for all or part of their total demand are in effect choosing not to purchase energy for $1,500 per MWh, and
thus would have to reduce their demand accordingly. All other buyers would receive their requested
energy. ANOPR at n.q[78.
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than the first approach, which raises bid caps for all market participants. The
Commission requests comment on whether this method would be more effective, less
subject to the exercise of market power, or otherwise easier to implement than raising
all bid and price caps. ANOPR at 1[78.

Industrial Consumers believe that this option is less prone to generator market
power, but may not otherwise be practical for implementation. We believe the demand
side of the market will not embrace the novelty of this proposal, which is to determine
and reveal a customer’s willingness to pay in periods of scarcity. Certainly the nature
of risk associated with demand bids needs extensive vetting within DR capable
corporations. There is not now enough regulatory certainty or confidence in the
underlying Day-Two market structure to justify such vetting. That is not to say it could
not happen in the future after market participants have greater experience with the

more intuitively appealing demand reduction bids.

c. Administratively-Determined Demand Curve for Operating Reserves

A third way to allow the market price to reduce demand during an emergency is
to require a so-called ‘demand curve” for operating reserves in each RTO or ISO
market. Under this approach, when available generating capacity falls short of
combined energy demand and operating reserve requirements, the market price for
energy and operating reserves would increase to specified levels (typically above the
market-wide seller offer cap) and the price level would increase with the severity of the
shortage. The Commission requests comment on whether it should require all ISOs and
RTOs to adopt such a demand curve, how to set its parameters, and how to apply these
rules to any local shortages with high locational prices that do not have a significant
effect throughout the entire RTO or ISO region. In particular, how should an
emergency be defined now that mandatory reliability rules are in effect? ANOPR at
979.

Industrial Consumers oppose consideration of the “demand curve for operating

reserves” option because it greatly reduces market transparency and will become yet
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another adjudicatory battleground like the “demand curve” used to develop the
infamous capacity markets. The mechanics of the demand curve methodology are
unsuitable for the practical necessities of a competitive market, and its lack of
transparency prevents adequate regulatory oversight. Like the original LMP construct,
there is no guarantee that it will be faithfully implemented and not compromised for
the benefit of generators during adjudication or any subsequent settlement process.

Markets work best when they are kept simple.

d. Set Market-Clearing Price At Level of Payment Made to Sellers of
Emergency Demand Resources

A fourth proposed way to allow the market price to reduce demand during an
emergency is to set the market-clearing price at the payment made to participants in an
emergency demand response program, described above. This approach would avoid
the problem caused by the drop in market price that results from calling on an
emergency demand response provider, which sends the wrong price signal to both
suppliers and consumers. To implement this approach, the Commission would
propose to amend RTO and ISO market rules to allow the payment to emergency
demand response providers to set the market-clearing price for all supply and demand
resources dispatched. RTOs and ISOs would have to amend their market rules on unit
commitment and settlement to adjust wholesale energy prices outside the normal
clearing process. RTOs and ISOs may also have to review and adjust the emergency
conditions under which these emergency demand response resources would be called.
ANOPR at 1/80.

Subject to all the caveats we stated above, Industrial Consumers believe that this
option is worth consideration if for no other reason than that it provides the same
compensation structure to supply and demand. It will, however, reduce the price
reductions that provide benefits to consumers, but may send better market signals for

new peaker construction.

9. Cost-Effectiveness of Demand Response
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Some RTOs and ISOs have quantified the cost-effectiveness of demand response
in their wholesale power markets. The Commission requests comments on whether it
should require all RTOs and ISOs to do this for their markets that have demand
response. ANOPR at 82.

Industrial Consumers believe that dl RTOs and ISOs should do this whether
they have demand response or not. If an ISO or RTO does not provide a full-range of
demand response opportunities it should be required to determine the cost-
effectiveness of its decision. Equally important is the need to prevent harm to

consumers that do not offer or bid demand resources.

D. Long-Term Power Contracting in Organized Markets

Industrial Consumers have long believed that ®mpetitive wholesale markets
require a strong infrastructure—both adequate and diverse supply and a robust
transmission infrastructure. Long-term forward contracts are an important tool to
achieve and maintain the necessary infrastructure, particularly for new generation.

In this proceeding, the Commission proposes additional steps to facilitate
opportunities for long-term power contracting in organized markets. Although long-
term contracts are important in all regions, the Commission has a special responsibility
in organized markets to ensure that market rules support long-term contracting. The
Commission seeks comment on whether there are additional steps that can be taken to
support increased long-term contracting. ANOPR at 1[83.

Industrial Consumers believes that the ANOPR does an excellent job explaining
the potential benefits of forward markets, but the “additional steps” proposed in the
ANOPR will provide little or no benefits.

The organized markets are currently structured such that buyers face the LMPs
on a take it or leave it basis. The only “choice” is to pay the LMPs or pay the LMPs plus

a phony risk premium. The premium is a waste of money.®* This sellers’ market exists

33 Some of the risk to generators is eliminated with price mitigation because price mitigation
creates an implicit price floor.
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because most generators incur no price risk in the spot markets—the exception being
the few independent natural gas fired merchant generators that do not also own nuclear
or coal-fired baseload generation that is leveraged in the spot market to the forward
price curve of natural gas.

A robust, long-term forward market will only emerge if generators are risk
averse to selling into the spot market and therefore seek protection from downward
price volatility by negotiating long-term contracts with buyers who seek protection
from upward price volatility. The additional steps necessary to make this happen is
increased market liquidity resulting from the elimination of load pockets, an expanded
transmission grid, new baseload generation and demand response. These structural
enhancements may then allow reconsideration of the need for price caps and price
mitigation—especially price mitigation that prevents downward price volatility.
Industrial Consumers recommend that these issues need to be addressed in a separate

NOPR or ANOPR process.

1. Portfolio of Short-term, Intermediate Term and Long-term Power Supplies

The ANOPR states that it is important that wholesale sellers and buyers have
adequate opportunities to sell and buy electric power through long-term power
contracts to allow them to manage their exposure to uncertain future spot market
prices. Sellers and buyers should also have the opportunity to sell and buy electric
power in the spot market. The Commission believes that it is important for buyers and
sellers in organized markets to be able to choose a portfolio of short-term, intermediate-
term, and long-term power supplies. Having portfolio choice allows market
participants to manage the risk that comes from uncertainty. Forward power
contracting by buyers combined with purchases from a spot market with demand
response can be an efficient and low-cost way of meeting customer needs because both
buyers and sellers can hedge risk as well as adapt to actual real-time supply and
demand conditions. Competitive forward power contracting allows many sellers to

compete to provide electric service, and greater reliance on long-term power contracting
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could decrease the incentive for sellers to exercise market power in the spot market if
there is reduced opportunity to profit from such action. ANOPR at [85.
Industrial Consumers could not agree more. The concern is how to make this

happen.

2. Impediments to Long-term Contracts

The ANOPR argues that customers and sellers differ sharply on the nature and
extent of any impediments to long-term contracts. Customers argued that suppliers are
reluctant to sell power under long-term contracts at a price attractive to those
customers. They argued that the presence of liquid spot markets gives suppliers an
incentive to sell most of their output on a daily or hourly basis, not through long-term
contracts. By contrast, suppliers and their representatives said they are willing to sign
long-term power contracts but asserted that buyers simply do not want to pay the long-
term cost of power. In particular, they alleged that customers do not want to pay
enough to finance new generation and any needed transmission investment. With
respect to existing assets, suppliers argued that customers often want a price pegged to
a particular fuel (e.g., coal or nuclear), even if that price does not reflect the long-term
market value of electric power. ANOPR at 1/87.

Industrial Consumers believe that as currently designed the organized markets
are permanently structured as sellers’ markets. While this may not have been
intentional, it is certainly the result. The centralized, “hard wired” nature of the
organized markets creates this permanence and prevents market forces from making
the changes necessary to improve market performance. Instead of self-regulating
markets that respond and adapt to market pressures, important competitive aspects of
the organized markets are compromised by flawed stakeholder processes, as well as
inefficient adjudicatory and settlement proceedings.

The organized markets—because they are suppliers’ markets—provide very
significant returns for owners of generator fleets that include nuclear and coal-fired

baseload generation. These owners also own transmission and the LMP construct
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actually creates an economic disincentive to upgrade the transmission grid rather than
utilizing “price signals” (as theory would suggest) to take actions that mitigate
congestion. They are upgrading the transmission system only for the minimal purpose
of preventing politically-unacceptable blackouts. FERC should consider some creative
application of its policy on market-based rates to address the structural barriers to
greater competition in the organized markets. Entities should not be allowed to benefit
from the pretense of competition while at the same being a barrier to competition,
which deprives consumers of rightful benefits.

Industrial Consumers believes that efforts to establish a robust long-term
forward market in the organized markets will not be easy because it will force top-to-
bottom reconsideration of the Day-Two market design. The Commission must decide if
the benefits to suppliers and buyers of having a portfolio of short-term, intermediate-
term and long-term contracts is worth admitting that something is wrong with the Day-
Two market paradigm.

The Commission seeks comments on any concrete steps it can take to facilitate
voluntary long-term power contracting in organized market regions. In seeking
comment on this issue, however, the Commission is mindful of the limits of its
jurisdiction. The Commission cannot compel buyers and sellers to enter into long-term
contracts, and the purchasing practices of LSEs are often dictated by state policies, not
those of this Commission. ANOPR at 92.

The Commission has to reconsider all aspects of the Day-Two market design that

creates a “sellers’ market.” See our response above to /83.

3. Promoting Market Transparency and Standardized Forward Products

Based on the comments received in the technical conferences and other actions
being considered in various markets, the Commission seeks comment on whether it
should:

Provide greater market transparency by requiring RTOs and ISOs to post

information that could facilitate long-term contracts, such as by
aggregating and posting information on long-term contract prices and
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guantities on a periodic basis.

Require or encourage efforts to develop new standardized forward
products.

Take other steps such as having a dedicated portion of the ISO or RTO
website for market participants to post offers to buy or sell power long-
term.

ANOPR at 93.

Industrial Consumers believe that some of these proposals might have merit
after other structural reforms are made to the market design that eliminate the
permanent sellers’ market. But we are also concerned that too much transparency will
discourage contracting.

Further, the Commission requests comments on whether we should consider any
modification of the data requirements of the Electric Quarterly Report (EQR)—for
example, to report the start date, term, and end date of long term power contracts—to
provide information that would make transparent the average prices of long term
power contracts of various terms and vintages. ANOPR at 194.

Industrial Consumers oppose this proposal because it may violate the principle

of contract sanctity.

E. Market Monitoring Principles

The Commission believes that there are several means by which to balance
independence and accountability on the part of MMUSs, and therefore proposes a
balanced and flexible approach to the problem which includes oversight protection,
tariff safeguards and tools, and the elimination of conflicts of interest. The Commission
also proposes certain changes in the functions MMUs are expected to perform, which it
believes will strengthen both their independence and accountability. FERC solicits
comments regarding their proposed changes, as well as comments as to whether the
MMUSs’ existing functions need to be clarified and whether MMUSs should perform any

additional functions. ANOPR at 9108.
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Industrial Consumers believe that the Market Monitoring Units (MMUSs) were
intended to be the first line of defense that protects consumers from the exercise of
market power. But as practiced in some RTOs and ISOs, market monitoring has
unfortunately tended instead to being a palliative for defending the imperfections with
the implementation of nodal pricing. It should be clear from the evidence of the decade-
long restructuring experiment that the role of the MMU expands with market
imperfections and was expected to contract as markets mature to workable competition.

It is also important that the MMU be neutral with respect to how the market is
designed and focus more on how the market actually performs. A market monitor who
is a vocal advocate of the Day-Two model may not be as objective or aggressive in
uncovering fundamental flaws in market operation, or seeking remediation of those

flaws.

1. No “One Size Fits All” Approach to MMU Structure

The Commission argues that it has observed no appreciable difference among
the performance of the market monitors that can be attributed to whether they are
external or internal to their RTO or ISO. The Commission therefore declines to impose
a “one size fits all” approach toward the structure of MMUs. ANOPR at 110.

It has been Industrial Consumers’ conclusion that there is no appreciable
difference between the performance of an internal MMU consisting of people who are
employees of the ISO or RTO, and an external MMU consisting of people under contract
to the ISO or RTO. This would seem to be consistent with FERC’s observation. While
this may seemingly justify FERC’s preliminary decision to decline imposing a “one size
fits all” approach to MMU structure, we believe that FERC may miss the point of this
exercise. What is needed is an approach that ensures MMU independence. Whether
the MMU staff is internal or outsourced is irrelevant. The key to independence is some
degree of financial independence. By way of comparison, antitrust agencies achieve
independence by being a part of government. They are not employees of the companies

they oversee or contractors. The two-tiered MMU structure we propose below is not a
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perfect solution but it should increase the independence of the MMU decision making

process.

2. Tariff Requirement to Ensure MMU Access to Resources and Reassignment of
MMU Line Authority to ISO/RTO Board

The Commission proposes requiring each RTO and ISO to include in its tariff a
provision imposing upon itself the obligation to provide its MMU with access to market
data, resources, and personnel sufficient to enable the MMU to carry out its functions.
In addition, the tariff should include a provision directing the MMU to report to the
Commission any concerns it has with inadequate access to market data, resources, or
personnel, and describe the steps it has taken with the RTO or ISO to resolve these
concerns. We also seek comment on the question of how independence on the part of
MMUs can best be achieved. ANOPR at {111.

The Commission also proposes that each RTO and ISO, in addition to
maintaining a market monitoring function, be required to have its MMU report either
directly to the RTO’s or ISO’s board of directors or directly to a committee of
independent board directors. This requirement would apply to all structural types of
MMU, whether internal, external or a hybrid combination of the two. The Commission
is of the view that it has the authority to impose this type of requirement on RTOs and
ISOs, but seeks comment on this issue as well as on the proposal itself. ANOPR at
f113.

Industrial Consumers support the proposals in 9111 and 113 of the ANOPR,
but strongly recommends an additional feature. We believe that a two-tiered MMU
structure—such as currently implemented by the CAISO—accomplishes an important
step toward true independence. The CAISO has an internal (lower-tier) MMU staff that
is close to the data and operational staff. It also has a separate, top-tier Market
Surveillance Committee reporting to the CAISO Board of Governors. The three-
member panel consists of part-time market advisors who make recommendations
regarding the efficient operation of the ISO markets to the Board of Governors. Absent

federal legislation that would enable MMU functions to be assumed by FERC or some

-33-



other regulatory body, the two-tiered approach seems the best approach under existing
law. We also recommend that the top-tier group’s authorities be expanded and that this
body be assigned the 111 responsibilities to report directly to the Commission any
concerns it has with inadequate access to market data, resources or personnel, and
describe the steps it has taken with the RTO or ISO to resolve these concerns.

In addition to the two-tier MMU structure, we recommend that the MMU
function be periodically audited by an outside audit team made up of a mixture of

MMU staff of other ISOs and RTOs, and independent auditors.

3. Reporting MMU Recommendations to FERC

In the Commission’s Policy Statement on Market Monitoring Units, the MMUs were
directed to advise the RTO or ISO of any recommendations for rule or tariff changes,
with no mention being made of also advising the Commission. The Commission
proposes adding the requirement that the MMUSs also advise the Commission and other
interested entities, which would include relevant state commissions and market
participants. This added requirement would go a long way toward ensuring the
transparency desired by many of the commenters. Furthermore, as noted above,
MMUSs should refer to the Commission any suspected rule or tariff violation committed
by an RTO or ISO, as well as those committed by market participants. ANOPR at {115.

Industrial Consumers support this proposal but would assign the supervisory
responsibility for these actions to the top-tier MMU that reports to the ISO or RTO
board or committee of the board. Much of the analytical work for performing these
functions can be carried out by an internal (lower-tier) MMU. But this work should be
reviewed and approved by the top-tier MMU before submitted to the Commission, or
the relevant state commissions and stakeholders.

The Commission proposes that the MMU also refer any suspected violations of
Commission-approved rules and regulations, such as Codes of Conduct and Standards
of Conduct. ANOPR at 1/116.

Industrial Consumers support this proposal with the same caveat as stated above
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in response to 1115.

4. Reassigning Operational Activities and Tariff Administration b ISO/RTO
Staff

The Commission does not believe this rulemaking is the appropriate forum to
address issues of market power and mitigation. However, the Commission is
concerned that an MMU’s performance of these mitigation functions can compromise
its independence in evaluating and reporting on market performance. In order for the
MMU to support the RTO or ISO in tariff administration, it must be subordinate to RTO
and ISO management. The operations and mitigation functions performed by MMUs
directly affect market outcomes and performance. Because of this, there is an inherent
conflict between an MMU reporting on market outcomes that the MMU itself has
influenced. This conflict is of particular concern where the MMU has significant
discretion in affecting offers, bids, and prices. There is significant potential for conflict
between an MMU maintaining independence of RTO and ISO management and
supporting tariff administration in a subordinate capacity. It may not be possible for
MMUs to maintain independence while supporting tariff administration. ANOPR at
f118.

For the foregoing reasons, the Commission believes operational activities
affecting the market, including mitigation, are more properly performed by the RTOs
and I1SOs themselves as part of their responsibility to administer their Commission-
approved tariffs. Maintaining a clear functional separation in this regard between
RTOs and ISOs and the MMUs would free the MMUSs to report objectively on whether
the RTOs and ISOs have done an appropriate job in designing and administering
wholesale power markets. Therefore, the Commission proposes requiring that MMUs
refrain from assisting the RTO or ISO in tariff administration, from participating in
RTO/ISO market operations, and from taking direct actions to influence the market,
and instead concentrate on their role of providing market evaluation, reports, and
advice. ANOPR at 1109.
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Industrial Consumers believe that this important proposal would best be
implemented with our two-tier MMU structure by ®parating the responsibilities for
mitigation between the lower-tier and top-tier MMUs. The lower-tier MMU (together
with other ISO/RTO staff) would perform the operational functions (including
mitigation) and tariff administration that affects the market. The top-tier MMU would

perform the market evaluations and report on market performance.

5. Standardizing MMU Standards of Conduct

The Commission notes that all existing RTOs and ISOs have some type of conflict
of interest or standard of conduct provision, although not always in their tariffs. The
Commission proposes standardizing such provisions and requiring their inclusion in
the tariffs themselves. The Commission solicits comments as to whether the provisions
should be standardized and, if so, what particular provisions would be appropriate.

ANOPR at 1120.

Industrial Consumers agree.

6. Consolidating MMU Provisions in One Section of Tariff

The Commission proposes that each RTO and ISO set forth all its provisions

involving market monitoring in one section of its tariff. ANOPR at 7121.

Industrial Consumers agree.

7. MMU Communications with State Commissioners

The Commission proposes general areas of information which it believes could
be provided to the states without jeopardizing the need for confidentiality on the part of
market participants. The Commission requests comments as to whether its proposal
meets the needs of the state commissions, and whether there are other kinds of
information that are needed by state commissions to fulfill their regulatory
responsibilities. FERC further requests comment on whether there is a generic standard
or test that could be used to determine what specific information should be provided to

a state commission. The Commission also proposes that some, but not all, of the
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information to be supplied to the state commissions also be made available to market
participants. ANOPR at 1124.

In general, Industrial Consumers agree with this proposal but would welcome
the opportunity, perhaps in reply comments, to comment on the types of information

requested by state commissions.

8. MMU Reporting Requirements

The Commission proposes that MMUSs be required to report comprehensively on
aggregate market and RTO/I1SO performance on a regular basis, no less frequently than
guarterly, to the Commission staff, to staff of interested state commissions, and to the
management and board of directors of the RTOs and 1SOs. The MMUs would be
required to deliver materials supporting their conclusions, and make one or more of
their staff members available for a conference call attended by representatives of these
constituencies. ANOPR at 125.

Industrial Consumers agree, but consistent with our two-tier MMU proposal we
recommend that such reporting requirements be first reviewed and approved by the
top-tier MMU before submitted to FERC, to states or to the management and boards of

the 1SOs and RTOs.

9. Posting of Offer and Bid Data

The Commission proposes that offer and bid data, without identification of the
market participants, be posted on the RTO’s or ISO’s website, where it will be available
to the Commission, to interested state commissions, and to stakeholders. The
Commission proposes a lag of three months for posting this data and solicits comments
as to whether that time period is sufficient to protect commercially sensitive data and to
guard against misuse of the data. ANOPR at 1127.

Industrial Consumers support reducing the lag time for posting data and
provide loads with the type of transparency on market bid behavior that generators
already have. We would prefer that it be reduced from the current 6-month lag to no

more than 30 days. We note that the Australia National Electricity Market’s (NEM) data
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release policy requires full disclosure the next trading day of all bids, schedules and

output levels.

10. State Commission Requests for MMU Information

The Commission proposes that state commissions may make requests for
additional information from the MMUs. The Commission understands that
information such as general analyses of the market and aggregated price data may
assist state commissions in performing their regulatory functions, and believes
reasonable requests along those lines may be appropriate. The Commission seeks
comment on how to structure this proposal to ensure that the information requests are
useful to the states, while at the same time respectful of the limited resources of the
MMUSs, and how to ensure confidentiality with respect to certain market data. ANOPR
at 1/128.

In general, Industrial Consumers agree with this proposal but would welcome
the opportunity, perhaps in reply comments, to comment on the types of information

requested by state commissions.

11. Establish Pro Forma MMU Section in ISO/RTO OATTSs

The Commission intends to include in its subsequent Notice of Proposed
Rulemaking a proposed pro forma MMU section for the RTOs” and 1SOs’ OATTs. The
Commission anticipates that each RTO and ISO may wish to modify certain provisions,
or add others, to such pro forma tariff to suit its particular needs. Nonetheless, the
Commission believes it will be useful to develop specific core provisions that are
standardized across the various RTOs and ISOs, particularly in the areas of
independence, MMU functions, and information sharing. The Commission anticipates
including in the pro forma tariff protocols for the referral of tariff and market
manipulation violations to the Office of Enforcement, as well as protocols for the
referral of perceived market design flaws and recommended tariff changes to the Office
of Energy Markets and Reliability. The Commission solicits comments on the structure

and content of such a pro forma section. ANOPR at 131.
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Industrial Consumers support the intent of a pro forma MMU section for all
RTO/ISO OATTs, and we look forward to reviewing and commenting on the

Commission’s proposal at the appropriate time.

F. Responsiveness of RTOs and ISOs

1. Customers and Other Stakeholders Access to ISO/RTO Board

The Commission’s preliminary conclusion is that representatives of customers
and other stakeholders must have some form of effective direct access to the board of
directors. Each RTO or ISO would be required to develop and implement a means to
ensure that customers and other stakeholders have effective direct access to the board.
The mechanism would not have to be the same for each RTO or ISO. One RTO or ISO
might choose to form a committee of stakeholder representatives with some form of
direct access to the board, and this committee may be distinct from the various technical
committees that have already been formed. Another RTO or ISO might choose to create
direct access by having a hybrid board of directors composed of both independent
members and representatives of stakeholders. A third RTO or ISO might devise a
distinct third means. However, each mechanism would have to be effective in allowing
customers and other stakeholders to present their views on major issues directly to the
board. ANOPR at 1/148.

The Commission also seeks comment on whether RTO or ISO responsiveness to
stakeholders requires some form of direct board access. If so, what steps can be taken to
ensure that both majority and minority interests have access to the board? If not, is
there a better way to ensure that RTO and ISO boards of directors are responsive to
customers? ANOPR at 1149.

Industrial Consumers have observed that the scope of RTO functions and
responsibilities has grown dramatically since the independent operator concept was
first developed in Order No. 888. Full-featured RTOs such as PJM have re-created most
of the operational and planning functions of vertically-integrated utilities (except

distribution) but with none of the accountability associated with asset ownership. The

-39-



concern regarding RTO/ISO responsiveness needs to be understood in the context of
this trend and begs the question: Is putting so many important responsibilities under
the control of a large, non-profit entity in the best interests of the industry? Non-profit
entities realistically cannot be penalized for bad or imprudent behavior. Yet we are
saddling such entities with more and more critical responsibilities.

In response to the ANOPR question “whether RTO or ISO responsiveness to

stakeholders requires some form of direct board access,” the answer is yes.

2. The Option of a Hybrid Board

The Commission seeks responses to the following questions about customer
access to the board of an RTO or ISO:

How should any hybrid board be structured? What is an appropriate limit on
the percentage of non-independent board members? If a variety of customer views are
to be represented, what implications does this have for the size of the board?

What, if any, rules and restrictions should be placed on the stakeholder board
members of a hybrid board?

Can the reform proposed here be met through other means such as increased
direct board interaction with customers and other stakeholders, e.g., through open
board meetings or through required attendance of board members at major stakeholder
meetings of the RTO?

Are there measures—such as customer satisfaction measures, cost oversight
benchmarks, or stakeholder participation measures—that RTOs and 1SOs should use to
assess the success of the mechanism for improving responsiveness? ANOPR at 1155.

Industrial Consumers recommend that FERC require each RTO or ISO to
establish a hybrid board but only if representatives of loads (large and small customers)
are assured equal representation with supply-side interests. Stakeholders bring greater
accountability to the organization because they are not for profit, yet the consequences
of actions by the ISO or RTO (or its board) can impose great costs on stakeholders. We

note that ERCOT already has a hybrid board (see Table 4 on page 41).
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Table 4

ERCOT Hybrid Board

5 Unaffiliated Independent Board Members
(Two serve as chair and vice chair)
Independent Power Marketers
Industrial Consumers

Commercial Consumers
Independent Retail Electric Providers
Electric Cooperatives

Residential Consumers

I0OUs

Independent Generators

Municipally Owned Utilities

But unlike the ERCOT board, non-independent, stakeholder members should
represent less than half of the total board, and an equal number of stakeholders
representing supply side and demand side (consumer) interests. It may be necessary to
require some form of rotation among the stakeholder groups. A tn-member board
would have four stakeholder members: two representing suppliers and two
representing consumers. We note that all existing ISO/RTO boards already have a
“hybrid” feature because some members are retired utility executives>* We urge FERC
to consider counting such members as “stakeholders” in hybrid boards.

If FERC approves an ISO or RTO board with only independent members,
Industrial Consumers recommend that FERC require the 1SO or RTO to establish a
board advisory committee (as described in ANOPR {[153). In addition, this advisory
committee must be balanced, i.e., equal voting weights from supply side and demand
side interests, be charged with electing the board members, and be responsible for

approving any changes in the by-laws.

34 The NYISO Board of Directors currently includes three (out of ten) members who were former
utility executives. The PJM Board also has three former utility executives.
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3. ISO/RTO Management Responsiveness to Stakeholder Concerns

The Commission requests comment on whether any reforms are necessary to
increase management responsiveness to stakeholder concerns. For example, should the
Commission encourage or require RTOs or I1SOs to:

Publish a strategic plan that includes plans for assuring responsiveness to
customers and other stakeholders.

Measure or otherwise assess customer satisfaction periodically, through a
survey or other means.

Have a formal process for gathering and evaluating recommendations for
improving services to customers.

Set performance criteria for executive managers based in part on
responsiveness to stakeholders.

Relate executive compensation to a measure of responsiveness to
stakeholders. ANOPR at 159.

Industrial Consumers support each of these items but the focus should not be
“stakeholders” in general. There is a need to disaggregate the results to measure
responsiveness to customer concerns separate and apart from other stakeholder

concerns.

4. Improvements to the Stakeholder Process

The Commission requests replies to the following questions about RTO and 1SO

stakeholder processes:

What stakeholder processes have proved to be particularly effective?
How can the effectiveness of a stakeholder process be assessed?

Does the voting structure of RTO and ISO stakeholder groups achieve
balanced representation?

Are minority interests adequately represented in stakeholder processes?

How should an RTO or ISO respond when it must make a decision, such as
deciding how to comply with a Commission regulation, and a stakeholder
consensus cannot be reached?

What actions, if any, can the Commission take to improve stakeholder
processes? For example, should the Commission ask each RTO or ISO to
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review and report on the strengths and weaknesses of its current stakeholder
processes? ANOPR at 1161.

Industrial Consumers are not aware of any FERC-approved ISO or RTO
stakeholder process that has a track record of effectiveness for addressing customer
concerns. There may be some value in using customer satisfaction surveys to measure
efforts to improve effectiveness. We suggest that the ISO or RTO management not
administer such surveys but engage a third-party entity to avoid the temptation to taint
the results.

No existing FERC-approved ISO or RTO stakeholder process consists of balanced
representation between supply-side and demand-side interests. All stakeholder
processes are skewed in favor of supply-side interests. While the interests of supply-
side participants are diverse on many supply-related issues, it is not so diverse on
issues of importance to demand-side interests and we often see supply-side interests
quickly converge to unanimity on these issues. Thus, supply-side interests can often
stop any initiative with strong demand-side support, but demand-side interests cannot
stop any initiative with strong supply-side support.

Voting should be balanced equally between supply-side and demand-side
interests. Consumer interests should have equal weight in voting, even if they do not
have equal numbers of people. Important issues (e.g., pending FERC filings) should not
move forward without a supermajority of the weighed votes. Alternatively, in the case

of FERC filings, minority reports should be allowed with the filing.

5. Improving Cost Accountability of ISOs and RTOs

The Commission requests comment on possible approaches to address these
concerns. For example, should each RTO and ISO:

Review its cost accountability processes with its customers and other
stakeholders and consider how to improve them?

Present budget information to customers with adequate detail,
transparency, and cost support? For example, an RTO or ISO with a
formula rate could develop its budget presentation to stakeholders
using the format required for a filing with the Commission to change a
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previously-filed stated rate. This would provide stakeholders with
clear information about the proposed expenditures, its effect on rates,
and how the proposed budget relates to recent budgets.

Provide its customers a timely opportunity to review budget
proposals, ask budget questions, and comment before major
expenditures are finally decided?

Submit to the Commission as an informational filing the budget
materials provided to stakeholders for review? ANOPR at 1163.

Consumers want value from their ISOs and RTOs that is at least commensurate
with the growing uplift costs that are recovered from consumers in rates.

FERC has a duty to publish cost comparisons of ISO/RTO operations that enable
consumers to compare the relative value they receive from each ISO or RTO, and enable
benchmarking.

In addition to establishing a hybrid board, consumers should also have a greater

role in the budget process, and a greater say on the need for bigger budgets.

6. Institute Section 206 Proceeding to Reform ISO/RTO Tariffs

It is the Commission’s preliminary view that it should institute a proceeding
under section 206 of the FPAS35 to reform RTO and ISO tariffs to address certain issues
discussed above. The Commission may conduct this process either through a notice-
and-comment rulemaking under the Administrative Procedure Act36 or an adjudicative
process. 1164

The Commission requests comment on which of these procedures is likely to
produce the most effective reforms, and on the appropriate time frame in which to
conduct the proceedings. The Commission also seeks input as to the length of time that
might be necessary for RTOs and ISOs to implement any reforms that result from this
process. Specifically, the Commission requests input as to how much time - including
time for stakeholder processes — might be needed for technical development of

compliance filings. ANOPR at 1/165.

3516 U.S.C. § 824e (2000).
365 U.S.C. § 553 (2000).
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Industrial Consumers support the notice-and-comment rulemaking procedure

that would put on the table the entire scope of existing RTO and ISO responsibilities.

G. Conclusions

In December 2006 ELCON issued a white paper that reaffirmed the
organization’s desire for real competition in the electric industry, but also stated in no
uncertain terms that real competition simply has not happened. Despite an attempt to
design a wholesale market structure consistent with economic theory and capable of
supporting real competition, the design that was actually implemented was incomplete
and flawed, creating the need for frequent regulatory intervention.

The paper identified seven necessary and essential pre-conditions that must be
acted on in a coordinated and integrated manner to make wholesale markets truly
competitive. These action items are:

1. Treat price-responsive load as a resource that is compensated on the same

basis as generation and integrate demand response in the price-setting
mechanisms,

2. Eliminate centralized capacity markets and other regulatory fixes that are
inhibiting new investment in the industry,

3. Eliminate the rent-seeking ability of RMR generators with their threats to
bring down the grid,

4. Establish long-term forward contracting as the dominant form of
transaction between suppliers and loads or LSEs,

5. Resolve the unintended consequence of locational pricing to discourage
generation and transmission infrastructure investment,

6. Resolve the market power of joint owners of generation and transmission,
and

7. Eliminate regulatory intervention in spot price formation once demand
response and the other five pre-conditions have been successfully
implemented.

An important objective of this ANOPR proceeding should be a determination
that there is sufficient public and stakeholder (including states) commitment to continue

pursuing industry restructuring. This would not question the merits of long-standing
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federal policies to promote competition where it can be demonstrated to provide
consumer benefits that are superior to regulation. It would question the merits of
continuing to rely on the Day-Two framework because that competitive model has
failed to stimulate suitable new investment where it is needed and when it is needed.
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Appendix

Industrial Demand Response:

Corporate/Facility-level Effort Required for DR Market Participation
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The participation of industrial loads in demand response (DR) markets requires
commitments at both the corporate and facility levels. It is a very time-consuming and
complex process, and to the extent adequate compensation is a barrier that prevents DR
capable industrial loads from engaging in these markets it is because compensation is
not aligned with the real costs and risk associated with demand response. Policy
makers that are interested in maximizing industrial load participation in DR markets
need to understand the decision-making processes within a company that determine its
ultimate willingness to participate.

Corporate- Operational Facility-level
level Assessment & Pre-Event Facility-level
Decisions & Tactical Decisions & "T;fn‘:l“‘

[Day-0ff

Planning Planning Planning
[Months or Year [Months or [Day-Ahead/
in Advance) Weeks Ahead) Day-of) Ry ASR

Corporate Level Decisions & Planning

At the corporate level, senior management must authorize any recommendation to shift
or curtail production in response to electricity prices in the energy or ancillary services
markets. This process must begin months or a year (often tied to the budget cycle) in
advance. The approval is contingent on many factors. First an evaluation of the risk is
performed. This includes commitments to customers and the degree of flexibility in
each DR capable facility’s production schedule, its ability to increase inventories and
alter logistics systems such as materials deliveries and the routing of product
shipments. The potential cost is estimated. This includes:

Direct cost of the disruption to the production process and the potential for
lost sale

Premium operational costs such as cost of degraded production efficiency,
cost of additional non-productive time/lost production and energy
consumption associated with stop/restart actions and process stabilization
Cost of potential need to shift production to other facilities

Additional wear-and-tear on process equipment and lost equipment life due
to thermal, electrical, chemical and/or mechanical shocks associated with load
curtailment events

Cost of market participation such as RTO membership requirements, LSE
certification, and legal costs incurred to secure State PUC approval

Labor considerations such as work rule changes and overtime budget
planning

Cost of dedicated phone “hot line” and additional metering or relays
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The result of the risk evaluation and cost analysis will be used to determine the
acceptable of the DR nomination parameters of each DR capable facility. Some
production processes or facilities can curtail on shorter notice or sustain a curtailment
for a longer period of time. Others can withstand more frequent curtailments but for
shorter durations. There are critical tradeoffs between these parameters that must be
carefully weighed against the requirements of the core business and the net earnings of
a load curtailment.

Parameters of Demand Response
Nomination

? Load available for curtailment (MW)
? Start time of curtailment
? Duration of curtailment (hrs)

? Frequency of curtailment (events/year)

?Self-schedule versus call option

? Minimum notice time before event (for
call options)

? Buy-through option (hours before

~viAant)

An important decision relates to the option to self-schedule demand response in which
the customer decides when to enter the market, versus the commitment to a form of call
option in which the RTO system operator alerts the customer of a pending curtailment.
In addition, the company may negotiate a bilateral agreement with a tird-party to
administer its DR capability.

An important feature of a call option that will encourage participation is the ability to
“buy-through” an event if, for example, the event is called at a critical time during a
facility’s production cycle or there is an overriding need to fulfill a commitment to a
customer of the core business. An example of a buy-through option is for the RTO
system operator to give the customer one hour from the time the operator gives two-
hour notice of a pending call to curtail, to buy-through the event. This would be in the
form of a payment to the RTO to compensate for its need to procure resources within
the shorter time window. The level of the payment can be negotiated in advance.

Facility Level Decisions & Planning

At the facility level, pre-event decisions and actions depend on whether the load self-
schedules its available curtailment or is subject to a call for a pre-specified curtailment.
The level of inventories and the need to reschedule deliveries of raw materials or
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Corporate-Level Decisions & Planning Requirements
for Demand Response Participation

Risk Evaluation

* Annual Production
. fﬁ:-‘ﬂ‘-'-zrﬂ' schedule flexibility,
s logistical resources

= Daily "
« Hourly and ability to

Determine acceptable
values of the DR
nomination parameters

Life Cycle Analysis of Equipment Costs

Estimate lost equipment life due to thermal, slectrical,
chemical and/or mechanical shocks associated with
load curtailment events

Market Participation

* I50/RTO membership
= LSE certification

» S5tate PUC approval

* Other

Labor Considerations

= Work rule changes (e.g., shift changes)
= Overtime budget planning

Additional Resources

= Dedicated phone "hot line"
= Advanced metering , controls, relays, etc.
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bility

ntnry

product shipments is assessed in both cases if a buy-through option is available for the
call. For self-scheduled curtailments, the facility estimates the potential net event
earnings before any offer to curtail is made.

After the event, the production process has to be restored and stabilized. For some
period of time the process will be less efficient than normal operations depending on
the duration and magnitude of the event.

Facility-Level Decisions & Actions
Associated with Demand Response Participation

Pre-Event Decisions & Actions ' Post-Event Actions
(Day-Ahead & Day-0f) (Day-Of & Day-After)
Pre-event decisions and actions depend on After the event the production process
whether the load self-schedules its available needs to be restored and stabilized. For
curtailment or is subject to a "call” for a pre- some period of time the process will be less
specified curtailment. efficient than normal operation depending

on the duration and magnitude of the event.

Risk Evaluation :
Production Restoration

= Shift labor resources

* Restabilize processes

* Damage assessment

* Place in production cycle

* Level of inventories

= Need to reschedule deliveries
and shipments

Benefit/Cost Analysis

= Estimate potential net event
BTN V. [y v - Settlement with RTO/utility
operational/logistical costs = Settlement with other parties

Compensation

Contingency Management
= Ability to buy-through event

Make Event Nomination
(if applicable)

Confirmation to RTO/Utility
Control Center
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