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Mr. Chairman, | am John Anderson, president and CEO of the Electricity Consumers Resource
Council, or ELCON. ELCON is the nationa association representing large indudtrid consumers
of eectricity. Our members are dl multi-state, mostly multi-nationd, corporations from al
segments of the manufacturing community that have facilities in every region of the country.

The common denominator of ELCON’s membersisthat each company uses alot of dectricity in
itsindustrial operations.

| begin by thanking you, Senator Thomas, as well as Chairman Domenici and Senator Bingaman
for the opportunity to testify.

At the outset, | observe that the participants at today’ s hearing clearly illustrate the problem that
today’ s large and small consumers face when dedling with the religbility issue. Too many policy
makersview rdiability as aregulatory or utility issue. They overlook thefact that itis
consumers who are most affected by the rdiability — or the lack of rdiability — of the interstate
eectricity transmisson grid.

Consumers are the ones who suffer most when power islost. By way of illugtration, the 2003
Midwest-Northeast Blackout caused billions of dollarsin totad damage. Residentid consumers
lost perishable food and experienced mgor disruptionsto their daily lives. Some, with medica
difficulties, were impacted far worse. Industria consumers logt Sgnificant business
opportunities and suffered substantia financid loss from damaged equipment and lost
production. To emphasize, we have documented that the 2003 Blackout shut down &t least 70
auto and auto parts plants, over 30 chemicd and petrochemica facilities, at least eight il
refineries, and roughly a dozen sted miills, including one where the ingbility to cool the furnace
produced irreparable damage, driving the company into Chapter 11.

And the power does not have to be completely shut off for industry to experience substantia
negdive financid impacts. There are manufacturing processes, such as Intel’ s chip-making
operations — and | have vigted tharr facility in Albuquerque — where evenin the dightest blip in
electric service, ablip that is not even noticeable to the naked eye, can cause millions of dollars
inlost product.



Theirony isthat not only do consumers suffer most from power failures, they also have to pay
for both the congtruction and expansion of the transmission grid as well asfor the operation of
the Electric Rdliability Organization, or ERO. In fact, the EPAct specificaly states that the ERO
should be funded completely by eectricity end users. To make matters even worse, consumers
probably will have little say in the governance of the ERO.

Make no mistake about it, reliability isaconsumer issue, though it is often not presented this
way.

That iswhy we as consumers opposed for so long the fact that participation in the North
American Electric Rdiability Council was restricted, basically, to utility employees. And that is
why, when the opportunity became available, ELCON staff and member company
representatives were among the first non-utility representatives to volunteer to serve on NERC
committees.

ELCON gaff were also active in the stakeholder group that met for roughly ten yearsto draft the
framework language that eventualy became the reiability section of last year’s Energy Policy
Act. Throughout the drafting process, we as consumers pressed for a strong, top-down
organization. We supported mandatory and uniform reliability standards throughout the nation
with minimd, if any, regiond variation. We opposed efforts caling for deference to regiond
groups, because we believe that such deference undercuts the concept of national standards and
results in andards that can vary significantly across North America We bdlieved that too often
reliability was addressed without considering the impact on commercia markets.  And we
advocated a governing system that would alow consumers and other non-utility stakeholdersto
be fairly represented and play more than atoken role.

As consumers, we place ahigh value on ardiable dectricity tranamisson grid, and we supported
the find language, even though | till believe it could have been improved,

Having worked with NERC members and NERC gaff for many years, | value their experience
and their expertise. | have dways beieved that NERC would be named the statutorily
sanctioned ERO and ELCON supports that designation.

AsNERC prepares to assume its new role, we are facing a number of important decisions about
how standards will be devel oped and who will be subject to those new standards. Asthese
decisons are made, ELCON bdlievesit is essentid that NERC' srulesfully implement the
statutory requirements enacted last year cdling for fair and equitable representation.

Earlier thismonth, ELCON filed comments at FERC regarding the agpplication of NERC for
certification asthe ERO. In those comments, which were supported by severa other indudtrid
associations, we made the following points:

The ERO should be a strong, top-down organization that implements uniform standards
throughout North America



Only industrid usersthat truly can materidly impact the bulk power system should be
subject to registration and to the NERC reliability standards

NERC' s committee membership, structure, and sector definitions should be rationaized and
end use consumers should be given far gregter vating weight

The Board of Trustees should not be self- perpetuating and should be responsive to NERC
membership

The relationship between NERC and the Regiona Entities should be darified
The assessment and use of fees deserve careful consideration
Compliance enforcement must be independent and uniform

| address each of these points in more detail below.

The ERO Should be a Strong, Top-Down Or ganization that | mplements Uniform
Standards Throughout North America

EL CON agrees with FERC' s directive in Order 672 that “a strong ERO with primary
responsbility for performing dl rdiability functionsis the preferred modd for ensuring Bulk-
Power System rdiability.” We aso agree with the FERC Order which goes on to say that “the
Satute assumes a strong ERO.”

The end result should be uniformity across North America to the maximum extent feasible.
Indudtrial users believe that, sarting with the threshold applicability determinations, NERC' s
rules and standards should establish clear, uniform and equitable criteria. Too much deference to
the regions undermines this principle.

Only Indusdtrial Users That Truly Can Materially | mpact the Bulk Power System Should
be Subject to Registration and to the NERC Réliability Standards

To reiterate what | said earlier, indudtrid customers not only want, they demand atruly reliable
bulk power system. However, if the Electric Rdiability Organization isto be run efficiently, it
should impose its tandards only on those facilities that can truly — or materidly — impact the
bulk power system. If the standards are applied too broadly, i.e., to facilities that cannot have a
materia impact, there will literally be thousands of fadilities that will be ERO-jurisdictiond for

no sound reason, leading to an ERO that is stretched way too thin in its ability to effectively
enforce its standards.

The proposed requirements for entities to register in the compliance registry represent just such a
gtuation NERC’s current registration proposal has the potentia to sweep hundreds or even
thousands of indudtrid facilities under the jurisdiction of the ERO and the regiond entities, even
though these facilities can have no materid impact on bulk- power rdiahility.



Simply having a subgtation on a manufacturing facility’ s site does not make that manufacturer
able to materidly impact rdidbility. Putting dl, or even most, of such facilities on the
compliance registry would result in aloss of focus within NERC and would impose cosily and
unnecessary requirements on these fadilities as they would be required to comply with standards
on such issues as training, Site ingpections, and even information System security.

Let mebe clear. | am not suggesting that no indudtria facilities should be required to register.
There are fadlities— in particular facilities with extengve onSte generation fromwhich they

sl power onto the grid — that can have amaterid impact on rdiability. They should be subject
to NERC' srdiability standards. But only asmadl percentage of manufacturing facilities meet
the “materid impact” threshold.

As arepresentative of industria users, some of which generate on-Ste, we suggest two guiding
concepts.

Fird, any entity demonstrated to be able to materidly impact the religbility of the bulk power
system, irrespective of other considerations, should register. But others should not have to
regiser.

And, second, consistency between regions and across the nation with respect to which entities
are registered is absolutely essentid.

Manufacturers are very concerned about the proposal that alows any third party to nominate an
indudtrid facility (or any other entity) to the registry, if the third party believes that the facility
was ingppropriately excluded. No fadility that could indeed materialy impact the reliability of
the bulk power sysem should be excluded from the registry. However, the question is where
does the burden of proof lie?

Under NERC' s proposal, the burden of proof is placed on the nominated facility to prove— via
what could be alengthy and costly procedure — that it should NOT be on theregigtry. Thisis
sort of like being assumed guilty until you prove yoursdf innocent. We disagree. The burden of
proof for third party nominations should be on the nominator, not on the nominated fadlity in
question. The nominator should clearly demondrate that the nominated facility can materidly
impact the bulk power system before that facility is required to register.

Indugtrid users are dso concerned about atiming issue. NERC has not yet become the officia
ERO, and, even after such certification, NERC standards will be subject to FERC review and
approva. We are therefore concerned that NERC and the regions are registering entities a this
time, even though FERC' s current schedule does not cdll for its approval of NERC' sVerson O
and Verson 1 rdiability standards until at least late summer. We believe that it is premature to
actudly begin the compliance registry process until after FERC approva has been granted. Of
course, NERC should be developing the criteriathat it will propose to use to register entities
once it has been granted ERO datus. But the actud regigtration should not start until NERC has
been approved by FERC asthe ERO in the United States.



This sequencing problem is compounded since the corresponding rules of each of the regiona
entities, which are charged with implementing the regisiration process, are aso not approved. In
fact, under current procedures, these rules will be submitted to FERC and posted for public
comment only after NERC has been certified as the ERO. Y et, as we speak, some regiona
entities are activey compiling their own regidry list of bulk power system users.

Again, indugtrid customers do not oppose ongoing efforts to plan for implementation of the
compliance registry. However, any and dl action should be deferred for any entity or facility
that has not voluntarily registered.

NERC’s Committee Member ship, Structure, and Sector Definitions Should be Rationalized
and End Use Consumer s Should Be Given Far Greater Voting Weight

NERC proposed to establish different stakeholder processes for each of its two mgor
policymaking committees. The Member Representatives Committee (MRC) that will dect the
Board of Trustees and vote on any changes to the Bylaws would have twelve voting segments;
the Registered Ballot Body (RBB) that will gpprove proposed rdiability standards would have
nine ssgments. We bdieve that having two voting bodies, with two different methods of
alocating votes, is unnecessary, confusing, inefficient, cosily, and potentialy discriminatory.
The structures of the stakeholder segments should be identical.

Manufacturers srongly prefer the nine-segment approach proposed for the RBB. It has been
demonstrated to work and work well in the establishment of NERC standards. Interestingly,
NERC itsdlf proposed in Draft | of its ERO gpplication to use the RBB segments for both the
RBB and the MRC. After heavy lobbying by the regions, NERC chose to change the segments
for the MRC in the find ERO application.

In the 12-sector MRC dlocation, end-use consumers would have a vote share of gpproximately
11 percent (4 out of 33-37 members), while in the RBB segment structure, end-use consumers
have approximately 22% of the totd vote. Thisis particularly ironic Snce the datute requires
that all cogts of the ERO be dlocated equitably among end-use consumers.  In addition, the
MRC approach would give the regions at least 22 percent of the votes, even though the regions,
in redity, are smply functiond extensons of the NERC itsdf. We believe the regions should
have only nontvoting status and recommend that the RBB approach be used throughott.

Also, intheinterest of establishing amore efficient ERO, ELCON proposes that NERC merge
its present Operating Committee and Planning Committee into a single committee. We suggest
thet this new committee be named the Technicd Advisory Committee, or TAC, and the TAC
basicaly oversee the activities of each of NERC's new Sx program committees.

The Board of Trustees Should Not Be Self-Per petuating and Should Be Responsive to
NERC M embership

The proposed structure of the Board of Trustees opens the possibility that membership could be
sdf-perpetuating and, equaly distressing, that it is open to charges of conflict of interest.



We suggest that the number of MRC representatives on the Board nominating committee be
increased from threeto a leadt five, and at least two of these be representatives of large and
gndl end-use cusomers. As| mentioned earlier in my testimony, it is consumers who bear the
brunt of any lapsein rdiability. Consumers should have amuch larger say in the governance
that has been proposed by NERC in its gpplication.

In addition, the provison caling for the Board to establish the compensation leves for its own
Members must be changed to avoid potential conflicts. A better option is to authorize the MRC
to determine compensation for Board Members.

The Relationship Between NERC and Regional Entities Should be Clarified

One of the mogt difficult tasks facing the “new” NERC will be to establish rationships with the
Regiond Entities that reflect the satute and the intent of Congress.

In the padt, the Regiona Rdiability Councils were the actual owners of NERC. They funded
NERC and, accordingly, they had considerable autonomy in implementing NERC standards
which were, under the old regime, only voluntary.

But that regime isover. It was ended by last year's EPAct. We believe that the new NERC
should be a strong, top-down organization. NERC may, appropriately, “ delegate to regiona
entities the responghility for determining whether entities arein compliance...and for imposing
pendties for noncompliance” But, again per NERC' s gpplication, “to the maximum extent
possible, regiona difference will be addressed through the NERC rdiability standards
development process.” We advocate even stronger language to ensure consstency and
uniformity among and between the regions.

We agree with NERC' s gpplication and FERC Order 672 stating that there are only two reasons
for regiond differences. (1) aregiond difference that is more stringent than the overal standard,
and (2) aregiona standard necessitated by a physical differencein the bulk power sysem. No
other differences should be approved.

The Assessment and Use of Fees Deserve Car eful Consider ation

Conggtent with the strong, top-down approach we advocate, NERC' s application to be the ERO
dates that “NERC shdl review and approve each regiona entity’ s budget for adequacy in
meeting the requirements of its delegated authority.” Industrid users are concerned about the
potentia for cross-subsidization and duplication, which would be both costly to consumers and
inefficient from the pergpective of NERC' s operation.

We bdieve that regiond entities should be the collection agents, but NERC and FERC must
provide the necessary guidance and control to ensure that, for ERO funding purposes, there is no
double billing. The regiona entities must account for instances in which NERC funding costs

are dready included in the rates of any transmission providers Open Access Trangmisson
Taiffs (OATTS), asis currently the case for many utilities. If alayer of new hillingsis Smply
added without the elimination of the present cogsin the tariffs, some consumerswill have to pay



twice. Theburden of proof should be on the entity collecting the funds to demonstrate that each
OATT does not dready include afunding mechanism for the ERO and regiond entities.

ELCON dso bdieves that FERC mugt scrutinize the ERO’ s and the regiond entities' costs very
carefully. They should not replicate the high budgets that we are now seeing — and paying for —
inthe RTOs and 1 SOs, where we contend that costs greatly exceed expected benefits.

Thefirst draft of NERC' s proposed budget for 2007 cdls for an increase of at least 20 percent
over the 2006 budget. In addition NERC staff has indicated that there are severa expensive
“new tools’ that may be recommended for implementation. While industrid users support dl
means and procedures necessary to ensure areliable grid, and we recognize that even the
dightest improvements to reliability entail a concomitant codt, religbility & any cost is never
judified. This, again, highlights the need for more consumer involvement, since consumers will
pay the bills and consumers will suffer the consequences of any outage.

Compliance Enforcement M ust be | ndependent and Uniform

We do not bdieve that the compliance proposals in the proposed Rules of Procedure ensure that
the compliance will be independent and/or uniform. 1t must be made very dlear that compliance
enforcement should be independent of the entity that is being enforced. No employee should be
alowed to audit, monitor, etc., any entity from which that employeeispaid. FERC should audit
NERC and NERC should audit the regions.

Moreover, to promote uniformity, the proposed Rules of Procedure should specify that NERC
compliance gaff shdl participate in dl audit teamsfor dl regiona entities. The gpplication says
only that NERC compliance staff may participate.

Conclusion

As| have stated repeatedly throughout my testimony, reliability of the interstate eectricity grid

is, first and foremogt, a consumer issue. Accordingly, ELCON has been active in both NERC
proceedings and FERC proceedings to put forward, as constructively as possible, the objectives
and concerns of consumers as NERC is designated the new ERO and as NERC begins to develop
and implement reliability Sandards in that context.

We support a strong, top-down approach that leads to an efficient NERC. That new NERC
needs to include the views of consumers both in the development and enforcement of rdiability
standards and in the development of its budget and operating procedures.

| appreciate that the Senate Energy Committee has chosen the reliability issue as one to exercise
early congressiond oversght, and | hope that such oversight continues. For consumers, grid
reiaaility is Imply too big an issue to ignore.



