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SUMMARY OF TESTIMONY BY JOHN ANDERSON BEFORE THE SENATE COMMITTEE ON
ENERGY AND NATURAL RESOURCES, MARCH 27, 2003

ELCON is the nationa association representing large industria users of eectricity. ELCON members
seek competitive wholesale and retail competitive markets. ELCON supportsincluding electricity
provisons in acomprehensive energy hill only if such provisons clearly will advance the cause of
competitive markets.

Regional Energy Services Commission: This proposd is untested and could hinder, not
fedlitate, the flow of power.

Reliability Standards:. The*“consensus’ legidation could bakanize the market (by granting
deference, or providing arebuttable presumption to certain groups); it dso does not take into
account theintringc inter-relationship between reliability standards and their commercia impact.

Open Access (FERC-Lite): Optimaly, a some point, the entire grid, regardiess of ownership,
will be open and subject to uniform rules and regulations.

Transmisson Siting: Granting FERC a“fdlback” right of eminent domain, as provided in the
House draft, while rarely used, would provide a motivation to ensure that state inaction does not
occur.

Transmission Investment I ncentives: Investment incentives will be costly to consumers.
Investment incentives can dready be offered by FERC on a case-by-case basis, thereisno
demonstrated need to utilize investment incentives in al instances.

Transmisson Cogt Allocation (Participant Funding): This should be considered as a
regulatory issues, not alegidative one. Under current law, FERC can dlocate the cost of new
transmisson in any way it deems appropriate — one approach, i.e.,, participant funding, should not
be locked into statute.

Transmission OrganizationRTOs. ELCON supports large RTOs with independent
governance; legidation is not needed on thisissue,

PUHCA: Given recent turmoail in ectricity markets, reped of PUHCA —which protects both
consumers and investors — seems unwise.

PURPA: PURPA guarantees to cogenerators regarding purchase of eectricity and the availability
of back-up power should be retained until functioning competitive markets are established.

Net Metering and Real-Time Pricing: ELCON members support the concept of net metering; if
real-time pricing isrequired, a utility’ s risk is reduced and, we believe, its potentid rate of return
should be reduced as well.

Market Transparency, Anti-Manipulation, Enforcement: The suggested language seems
minima consdering the abuses that have been reveded in dectricity markets,
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TESTIMONY OF JOHN ANDERSON, EXECUTIVE DIRECTOR OF THE ELECTRICITY
CONSUMERS RESOURCE COUNCIL (ELCON), BEFORE THE SENATE COMMITTEE ON
ENERGY AND NATURAL RESOURCES, MARCH 27, 2003

Good morning. My nameis John Anderson. | am the executive director of the Electricity Consumers
Resource Council, or ELCON. ELCON was established in 1976 and is the nationd association of large
industrid consumers of eectricity. Our members come from virtudly every segment of the

manufacturing community and have operations in every date.

ELCON members compete in free and open markets here in the U.S. and abroad. We support
competition, and, accordingly, for over ten years, ELCON and ELCON members have sought free and
open eectricity markets at the wholesde and retail levels. We have tedtified to that purpose before this
Committee on severa occasions.

At present we find that progress toward competition is being made — dow progress to be sure, but
progress nevertheless. At the wholesale level especialy, more power is being bought and sold than ever
before. There are independent generators, marketers and other participants trading eectricity that we
believe is beneficid to dl consumers, indudtria, commercid and resdentid.

The evolution to atruly competitive wholesde market isfar from complete. That market is very muchin
trangtion. It ischanging partidly in response to the pro-competition directives of the Energy Policy Act
of 1992 and from FERC, specificaly Orders 888 and 2000, and partialy in response to market
developments.

| hasten to add that, regarding wholesale markets, progress must be made at the nationd, rather than state
or regiond, level. Our grid isinterconnected; eectrons cross state and regiond boundaries with impunity.
The Federd Energy Regulatory Commission (FERC) isthe plenary regulatory body with the statutory
authority necessary to ded with interstate dectricity issues. Last year's Supreme Court case affirmed
FERC sjurisdiction over intersate transmisson. We urge Congress and this Committee not to tamper or
try to modify the basic holdings of that decison.

Before | address the individud issues before this Committee, | would like to state that while we as
industrid consumers do not oppose the eventua enactment of an dectricity title, we do not encourage one
either. Markets are rgpidly evolving. Participants are aware of the rules and are responding to market
forces. Legidation isnot necessary a thispoint in time.

My fear, and | have observed thisin severa states that adopted so-called dectricity restructuring plans, is
that legidative solutions, dmost by necessity, involve palitical compromises. And too often those
compromises creste costly market problems without providing market solutions.

So if this Committee is certain that it is crafting legidation that will make markets more comptitive, that
will remove the barriers that monopoly utilities have hidden behind for decades, and will provide more
options and lower prices for consumers, | say go ahead and ELCON will support you.

But if instead you are drafting legidation that you hope addresses one company’ s problems, one region’s
uniqueness, or one Senator’ s politica needs, | urge you to go dow. In fact, unless we are sure of what
will, in fact, make dectricity markets more competitive, | would urge the Committee to take no action on
dectricity a thistime.



I will now eaborate on the various sub-issues that are part of the legidative proposals before the
Committee today. Given the complexity of each issue, | have tried to state our objectives somewhat
amply. Indl cases, we are gtriving for more competitive markets.

Regiond Energy Services Commisson (RESCS)

From a persond perspective, let me say that | have worked on eectricity policy issues for over twenty-
fiveyears. Although some clam that the issues rarely change, every now and then there emerges a
completely new proposal. Today that proposal, as contained in the Senate staff draft, is for the creation of
Regiord Energy Services Commissions, an idea | never encountered before last week.

| have heard this proposal caled innovative. | have heard it caled radical. Regardless, it is certainly
untested — in fact it has barely been discussed asto its potentid impact on markets and competition. | find
it hard to bdlieve that this Committee is going to begin markup next week on alegidative proposa that

has only been in the public domain for two weeks.

We oppose the concept of RESCs as outlined in the Committee draft. We do so because we believe that a
primary component of achieving more competitive wholesde marketsis uniform rules that make it easier

for buyers and sdllers of dectricity to meet and do commerce. From the perspective of indudtrial users

who have multiple dectricity-consuming facilities across the country, we envision an eventud market that
fecilitates the purchasing of power for numerous facilities from one source. Such a market would provide
lower cost power, reduce adminidrative costs, and make American manufacturing facilities more
competitive.

We base this pogition on the fact thet the interstate transmission grid is divided into three
interconnections, one in the East, one in the West, and one comprised of most of Texas. Within each
interconnection, power is synchronized and flows without regard to state or regiond boundaries. We
believe consumers would benefit if access to power within any one interconnection were made easer, not
moredifficult. We believe the creation of RESCs as described in the Senate draft would hinder, not
fecilitate, the flow of power.

Accordingly we support the concept of a standard market design, though we certainly do not endorse
every provison of the proposa FERC put forth last year. We want to make markets more consumer
friendly. Allowing each region’s transmission infrastructure and tariff rate design to be governed by an
RESC rather than by FERC would balkanize the market and, as we see it, benefit nobody — certainly not
consumers.

The creation of RESCswould cregte yet another layer of bureaucracy. Consumers, even if they are the
largest corporations in the country, have limited gaff time and money to participate in proceedings such
as envisoned by the creation of RESCs. Utilities, on the other hand, have endless human and financid
resources because, unlike corporations in competitive markets, they can pass those costs on to captive
customers.

| have tried, without success, to find the creetor of thisradica, new, and untested proposal. Although |
have been unable to locate its progenitor, | can be reasonably certain that it is no one in the consumer
community. We urge the Committee not to adopt this proposd, at least until it can be sudied in greater
detall.



Reliability Standards

All of the bills under discussion, with minimal degree of variation, contain what is commonly referred to
as “consensus reliability” language. Though we recognize that many disparate stakeholders have
endorsed this section in one form or another, we do not believe that it is a true consensus document and
we do not believe that it will, in fact, enhance rdiability.

By way of background, ELCON was part of the process that developed, and endorsed, the origina
“consensus reiability” language roughly seven years ago. That language was unfortunately the result of a
Chrigmas tree effort, as every stakeholder representative (including us) tried to add language to
advantage their own particular group. Since then, when we have looked at that end product and
subsequent revisons, we see that they al have amilar flaws.

We recognize that thisis an issue in which few Members have an interest. All Members—and dl
industry stakeholders — support increased rdiability. Certainly we do. But we do not believe that this
language will serve that purpose.

Firgt, not one of the “reiability” proposas actudly increases rdiability — rather each establishesa
regulatory process which is desgned to authorize one organization to set standards that are supposed to
maintain religbility. Although promoters of thislanguage purport to modd it on the securities industry,
that mode fails under scrutiny. For example, violators of rules promulgated by the Nationd Association
of Securities Dedlers can be denied the ability to trade. It isunclear how violations and violators would
be sanctioned or punished in the eectricity industry. Clearly, remova from market activities would be
difficult if not impossible when dedling with owners of interdate transmisson lines. And, snce
dectricity functionsin “red time,” violations of rdiability rules would cause red, possble irremediable,
damage before any action could be taken in response.

Second, the language in the four proposals grants deference (or provides a rebuttable presumption) to
regional groups founded on an interconnectiontwide basis. Thisisin response to demands from western
offidasthat “the West is different.” Thismay be, and in fact reliability rules recognizing these regiond
differences can be developed without granting statutory deference in the standard- setting processto any
regiona group. If the facts support aregiond standard, that regiona standard should be adopted. But by
granting deference to one group, this language opens the door for deference to be granted to other groups
(perhaps to one organized on an RTO-wide bas's; perhaps to consumers who actudly pay the hills).
Cresting deference of any kind will encourage the development of a regiond, rather than a nationd,
standard, and generdly make it more difficult for power to move from one region to another. I1n essence,
what is supposed to be a“standard” is no longer a*“ standard.”

And third, for those truly interested in making wholesale markets more competitive, reliability should not
be considered in avacuum. The issues of rdiability and commercid impact are inextricably intertwined.
One would be hard pressed to imagine a rdiability issue that did not have commercid implications, and
viceversa. Reiability standards should not be developed without an examination of their impact on
commercia practices. To do soisto invite the development of “reiability sandards’ that arein fact new
trade barriers or disguised mechaniams for discrimination. Idedlly the preparation of reigbility standards
and so-cdled commercid practices would be done by the same organization. Thiswould ensure
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compatibility between the two and maximize the benefits of both rdiability and markets to consumers.
The current bifurcation of duties between the North American Electric Reliability Council (NERC) and
the North American Energy Standards Board (NAESB) has a number of problems. For consumers and
new entrants to the market, participation in NERC and NAESB standard- setting processes entails a
congderable outlay of saff and other resources. Moreover, the fact thet reliability and commercid
practices will be made by two different organizations will lead to dl sorts of complications and
ineffidencies. We continue to believe that one organi zation, tasked with both standard- setting
respongbilities, should consder both reliability and commercid practices.

In conclusion, we support aclear and short statement that FERC has the responsibility and authority to

asaure reliability and to congder the commercid impact aswell. Everyone wants reiability. We believe
it isworth the time to develop the legidative language that will truly achieveit. The legidative proposds
before the Committee today will not accomplish what we are seeking.

Open Access (FERC-Lite)

FERC jurisdiction or the equivadent over currently nontjurisdictiond utilitiesis an important issue if the
transmission grid isto be operated in atruly open matter. We are pleased that over the past severd years
nonjurisdictiond utilities have seen fit to agree to many concessons. Optimdly, a some point, the entire
orid, regardless of its ownership, will in fact be open and subject to uniform rules and regulations.

Transmisson Sting

Generdly speaking, ELCON supports giving FERC aright of eminent domain for sting of dectricity
tranamisson lines amilar to that enjoyed for the Siting of naturd gas pipelines. That having been sad, we
certainly recognize the political problems with such a position and find the language in the House draft to
be a reasonable approach. We understand that in fact states have not been the principal reason for delay
in gting and building new tranamisson lines. But having a“fdlback” right of eminent domain, aslad

out in the House draft, while perhaps rarely used, would provide a motivation to ensure that state inaction
does not occur.

Trangmisson | nvesment |ncentives

The Senate staff draft, as well asthe House draft and last year’ s October 16 draft, al address the need for
new tranamisson. We believe that there is a need for new transmission in some regions, but not in dl.

The directive in these pieces of legidationthat FERC implement and utilize incentive rates for the
congtruction of dl new transmission seems unnecessary and overly redtrictive. If FERC beieves that
Incentive rates are necessary — adecison that can and should be made on a case-by- case basis — they have
sufficient authority to order such rates under present law. In House hearings, witnesses from both

Goldman Sachs and for-profit transmission companies testified that such incentives are not needed in

every case.

There certainly is no reason to provide incentives in areas where new transmission is not needed. Such
efforts would merely reward monopoly transmisson owners and increase costs for consumers.

In areas where new transmission is needed and cost recovery is assured, it isintuitive thet the risk
involved isvery low. Ultilities enjoy an dmost ironclad guarantee that they will receive both areturn “of”



and areturn “on” their tranamission investments. If therisk islow, i.e, the new transmission will be fully
utilized, presumably ajust and reasonable rate of return, not an incented one, is appropriate.

A recent study undertaken at the request of the National Association of State Utility Consumer Advocates
atempted to quantify what these incentive rates would mean to consumers. According to an affidavit

filed a FERC, consumerswould pay $711 million per year, or $13.5 billion over the next 19 years, if
incertive rates were to be the norm just to build transmisson that would be built anyway. Looked at
another way, that would be $13.5 hillion of ratepayer money that would not be invested in new
trangmisson infragiructure. On behaf of al consumers, indudtrial, commercid and residentid, | find that
objectionable, especialy snce the North American Electric Reliability Council has stated that significant
new trangmission will be built regardiess.

Transmisson Cost Allocation (Participant Funding)

The House hill’ s language on participant funding is less redtrictive than language in the Senate draft and

the language circulated last year. But participant funding ought to be a regulatory issue, not alegidative
one. FERC has — and frequently uses— the authority to order such funding on a case-by-case basis. There
Isno reason to lock into atute an inflexible plan that mandates how transmisson costs are to be assigned
now and forever.

Asapracticd matter, it is nearly impossible to determine who will benefit from transmission upgrades,

and it isinevitable that such beneficiarieswill change over time. In addition, since nearly al stakeholders
agree that new transmission is necessary in some aress, | question why Congress would adopt a plan such
as participant funding that will likely retard the growth of new transmission. All consumer groups and dl
non-utility generators— the groups mogt likely to suffer if new transmisson is not built — believe that
mandating participant funding will hinder, rather than help, the congtruction of new transmisson. If there
isan dectricity title in legidation, we hope Congress will be slent on thisissue,

Tranamisson Organizations/RTOs

Indugtrid users know from experience that the transmission grid is the lynchpin to the creation of truly
competitive wholesale dectricity markets. If monopoly utilities can continue to use the transmission grid

to benefit their own generation and deny access to power generated by others, we will never see wholesde
competition in any red way.

ELCON has supported FERC' s efforts to make the grid more open for many years. We support large,
independent Regiond Transmisson Organizations (RTOs) with the day-to-day responghbility of running
the grid (under FERC oversght). Inorder for an RTO to operate effectively, it needs independent
governance S0 that monopoly transmission owners cannot develop self-serving rules and regulations.

We are, in fact, alittle disappointed that FERC now seems more positively disposed to smaler RTOsthan
those originaly envisoned. The greater the number of RTOs, the more important the “seams’ issues
become. “Seams’ isjust another word for barriers. How power goes from one RTO to another — through
the seams, so to speak — is an issue that can greetly effect whether consumers have access to low-cost
power or not. The proposal to create RESCs could meke that “ seams” issue into a“wadls’ issue.

Ideally an RTO would have adminigrative respongibility over dl transmission, regardiess of whether it is
publicly or privatdy owned. It would dso be responsible for the economic dispatch of merchant utility-
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owned generation within the RTO footprint. We beieve the language in the House draft providesa
postive first step toward ensuring that federally owned transmission does not become the hole in the

doughnut.

Although its efforts have not been perfect, we hope that Congress does not restrict FERC in its efforts to
make the grid open and non-discriminatory. Legidaionis not needed on this issue, other than perhaps to
reaffirm FERC' s authority to act.

PUHCA

Let me begin my comments on PUHCA by dating that | understand al too well why investor owned
utilities have spent literaly millions of dollars in lobbying and communication efforts over the last ten or

so yearsto repeal PUHCA. It should be equaly understandable why no bona fide consumer group
supports PUHCA repea. PUHCA isthe primary federd statute available to address the abuse of market
power by utilitiesthat operate in more than one ate.

Proponents of PUHCA reped argue that the statute is outdated — an anachronigtic law that no longer
appliesto today’ s utility markets. | arguethat it is needed at least as much today asit was when it was
enacted, in conjunction with the Federd Power Act, in 1935. In fact, in some ways PUHCA should be
strengthened.

Indeed the current market structure, with so many regulated utilities having unregulated subsdiaries,
provides a Situation ripe for abuse. In fact no less a pro-business newspaper than the Wall Street Journal
ran an article last December describing how utilities were taking debt from their unregulated enterprises
and shifting it to their regulated entities so that ratepayers, rather than shareholders, were assessed the
costs. PUHCA'’ s language on cross-subsidization ought to be strengthened, rather than repedled, to
protect consumers.

Smilaly, taped conversations between energy traders of amgor company dramatically depict how
consumers were gouged during the Western power crisis. Congress should not repeal PUHCA but rather
enact needed legidationto make it unlawful for any entity, directly or indirectly, to undertake fraudulent,
manipulative, or deceptive actionsin wholesde energy markets. Such language was included in HR 5614
last Congress; it isnot included in any of the four bills before this Committee today.

A discussion of PUHCA is not complete without a discusson of mergers. Retaining FERC's merger
review authority isessentia given the number of recent utility mergers and the consolidation of the
industry into afew large regiond (and multi-regiond) players. States and the federa antitrust agencies
cannot do this— FERC therefore must be the fallback for this essentia consumer protection. FERC aso
adds specid expertise to the examination of these mergers.

Finaly | would add that maintaining PUHCA as afederal statute is necessary not just to protect
consumers but to protect investors. At present roughly forty percent of al power companies are listed on
Standard & Poor’s CreditWatch as having a negetive outlook. More than 13 percent of al energy firm's
have nortinvestment grade securities. On behaf of adl consumers, we ask that you not repea PUHCA at
thistime.



PURPA

Although PUHCA and PURPA are very different statutes, they are milar in that each gets abad rap
because of congtant utility criticisms. And each has been the subject of extensive lobbying by utilitiesto
achieve itsrepedl.

Utilities claim that they are mandated, under PURPA, to purchase power from cogenerators and other
renewable energy resources. They clam that such power is often available a a costly price. But they
don't tdl you that rates were approved by each gate utility commisson. They don't say that the cost of
wholesale dectricity has gone down since PURPA was affirmed by the Supreme Court in 1982. And
they don’t tdl you that Qudifying Facilities which sdl power under PURPA are far more energy efficient
and environmentaly beneficia than the conventional base load power plants owned by utilities.

The Adminigtration has recognized the benefits of cogeneration and combined heat and power (CHP) and
has established a nationd god of doubling our CHP output by 2010. It istotdly inconsstert to endorse
this objective and then reped the mandatory purchase and sde requirements of PURPA.

ELCON addresses this issue from two perspectives. First, many of our members cogenerate power on
gte, sometimes for their own use, sometimes to sdll, most often a combination of the two. They know

that the mandatory purchase requirement of PURPA is necessary until there are truly open wholesde
markets for cogenerators to sall into. Otherwise utilities— who routindy obstruct the devel opment of
customer-owned generation — will not buy cogenerated power or will use their market power to keep such
eectricity off thegrid. Until that time, PURPA guarantees are not just desirable, they are essentid.

Smilaly, the PURPA requirement that monopoly utilities supply back-up power to cogenerators at just
and reasonable pricesis necessary until there is a competitive retail market in whichto purchase that
power. Without a guarantee of back-up power, cogenerators cannot operate and the manufacturing
fadlities connected to it become useless.

Second, dl of our members are consumers — and big consumers at that. It is noteworthy that those
companies that pay the largest eectric bills in the nation recognize that PURPA was the first federal
statute to inject any competition into the eectricity marketplace. PURPA is at least partidly responsible
for the decrease in dectricity rates over the years. Indudtrid consumers believe it would be both
shortsighted and harmful to reped in any way the guarantees available to cogenerators under Section 210
of PURPA.

The language that the full Senate approved last year, in the Carper- Collins anendment, demonstrated the
support thet cogeneration enjoys. Smilaly, the House Subcommittee on Energy and Power approved by
voice vote the language now in the House draft. Both Carper-Collins and the House language recognize
that PURPA protections should stay in place until working, competitive markets are available. We hope
this Committee adopts a similar gpproach should it approve legidation. Retaining present law would aso
be acceptable if the Committee chooses not to act on eectricity issues.

Net Metering and Red-Time Pricing

As| stated earlier, many ELCON members are cogenerators utilizing a combined heet and power system,
often fuded by arenewable resource. Our members strongly support the concept of net metering aslong



as it does not require the disclosure of proprietary information or intrude upon the interna operations of a
company’s generdion activities.

Red-time pricing is a much more complicated issue than generaly considered. Utilization of red-time
pricing is a necessary but not sufficient condition to ensure that there is a functioning demand market (in
contrast to demand programs asis generaly the case in demand sde management). All end users, and
epecidly large end users, can asss in times of peak demand and congestion by reducing consumption.
In red terms, akilowatt hour of reduced consumption has the same effect as a kilowatt hour of increased
generation. Many large indudtrid users are willing to play such arole assuming thet compensation is
gopropriate. Red time pricing would be hepful in determining those leves, but only sophiticated
consumers can assume the high risk of such actions. Hence, it is extremey important that red-time
pricing is voluntary and not mandated on any customer class

Fndly, it should be noted that requiring end use customers to purchase power under only real-time prices
trandfersdl risk from the utility to the customer. If autility requires rea-time pricing, itsrisk is lowered
and, we believe, its potentia rate of return should be reduced as well.

ELCON does not recommend that legidation address the issue of red-time pricing.

Market Transparency, Anti-Manipulation, Enforcement

The language in the Senate draft on information availability, disclosure requirements and the prohibition
of round-trip trading are dl good asfar they go. But they don't go to the heart of the problem whichis
each utility’ sability to exercise market power, the ability of a utility to manipulate markets, and the lack
of ggnificant market enforcement by any federd agency. These issues are related to the PUHCA issues
discussed above. If Congressisto address thisissue, it should take large steps, not smal ones, and the
steps should make markets more competitive and remover barriers to entry by new participants.

Consumer Protections

The issues found in the Senate draft and other pieces of legidation regarding damming and cramming
affect resdentid consumers far more than indudtrid. They are vaid concerns and should be addressed.

Other Issues

An issue that has been the subject of much recent didogue, including discussion at the recent House
Subcommittee markup, is “economic digpaich.” The basic question is whether utilities should dispaich
(put on the grid) the lowest cost power available, even if it is not from their own generating facilities.
Many utilities refuse to do so, daming that they are protecting their customers or “native load.”
However, thisdam fals Asawitness representing some of the largest customersin America, | can
assert that we would certainly prefer to see the lowest cost power be made available whenever possible.
Although | can understland why utilities try to protect their own generation, this practice is not beneficia
to consumers and also discriminates against non-utility generators.

Conclusion

As| dated at the outset, we support competitive eectricity markets. However, many of the proposas put
forth in the Senate draft and in other legidation would not only make the market |ess competitive, it
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would difle the buds of competition that we have seen emerging in recent years. We support postive
legidation that encourages markets to devel op and removes barriersto new entrants. But quite honestly,
we do not see that emerging from this Congress. That iswhy we believe that no dectricity language may

well be the preferable option, and that no eectricity language may in fact be the most positive way to
promote competition.
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